its successors, and assigns, under this Agreement, or for any obligation of the City under
this Agreement.

30.  SURVIVAL OF INDEMNITIES

The indemnities under this Agreement shall survive termination or expiration for
a period of 3 years after termination or expiration of this Agreement, and no action based
on any indemnity under this Agreement may be commenced thereafter.

31. ATTORNEYS’ FEES

If legal proceedings are initiated to enforce any term of this Agreement, then the
substantially prevailing party shall be entitled to recover, as an element of its cost of suit
and not as damages, reasonable attorneys’ fees and costs to be fixed by the court
including those incurred on appeal.

32.  CONSTRUCTION

The titles of sections, captions or other divisions of this Agreement, are solely for
the convenience of the parties and do not define or limit its contents or meaning. This
Agreement is a negotiated instrument and shall not be construed as if it had been
prepared by one of the parties but rather as if both parties had prepared it.

33. . AUTHORITY
Each r arty represents to the other that the person signing this agreement on its

behalf is :uihorized to do so and that each party has taken all such actions that are
re juired of that party in order to enter into a binding agreement.

34. EXHIBITS
The exhibits attached hereto are incorporated herein by this reference.
35. COUNTERPARTS

This Agreement may be executed in two or more ccunterparts, each of which
shall be deemed an original, but all of which shall be taken together to constitute one and
the same agreement
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Dated: , 2005

CITY: THE CITY OF SEATTLE

Ry:
Name: Greg Nickels

Title: Mayor, signing by authority of Ordmance No.
-Date: ,

SAM: SEATTLE ART MUSEUM, A Washington nonprofit corporation

- By:
. Name:
Title: Chairperson of Board of Trustees

Date:
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CONSENT BY MUSEUM DEVELOPMENT AUTHOPITY

The MDA is signing this Consent as the fee title owner of the MDA Property (Parcel
D) and as lessee of that certain lease for the SAM Property (Parcels A and B), as
described in Recital J, for the sole purpose of consenting to the terras and conditions
of this Agreement between the City and SAM. In addition to SAM’s rights under the
ground lease for the MDA Property, the MDA hereby consents to SAM’s entry upon,
construction of and operation of the imprc vements upon the MDA Property and the
SAM Property. The MDA hereby consents fo SAM’s acting on its behalf in all
matters related to the execution and implem. ntation of the terms of this Agreement.
The MDA shall have no liability or obligatic ns under this Agreement to SAM or to
the City, except for MDA’s agreement to ex :cute the Grant of Access.

MUSEUM DEVELOPMENT AUTHORITY OF SEATTLE,
a public corporation chartered by the City of Seattle

By:
Print Name:
Print Title:

October 31, 2005
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EXIIBIT A

All that portion of Alaskan Way northerly of a line following the
production of the northern boundary of Broad Street as it crosses the
intersection of Broad Street and Alaskan Way, as shown on Supplemental
Sheet Nos. 25 & 26 of Vol. 1 Plat of Seattle Tidelands as submitted by the
City Council of the City of Seattle pursuant to Resolution No. 67, adopted
February 1, 1897, on file in the office of the Commissioner of Public Lands
at Olympia, Washington and southerly of southerly of a line following the
production of the northerly line of Bay Street across the intersection of Bay
Street and Alaskan Way and also shown on said map of Seattle Tidelands.
Together with that portion of Myrtle Edwards Park described as Lots 8 - 11
| inclusive, Block 167, Supplemental Sheet No.25 of Vol. 1 Plat of Seattle
Tidelands in King County, Washington as shown on the official maps
submitted by the City Council of the City of Seattle pursuant to Resolution
No. 67, adopted February 1, 1897, on file in the office of the Commissioner
of Public Lands at Olympia, Washington.

Containing 29865 sf
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COUNTY OF: KING STATE: WA
AgmcggTs EPE%I?_EERTY OWNERS: APPLICANT: SEATTLE ART MUSEUM S
!
SHEET: 1OF 20 DATE: SEPT Q@ fiR




Ordinance_ f2/97Y _

IS sheets EXhbiTd

- S Oversized PRPS
for 35 mm filming

- removed from file here




%002 1d35 TIva R BEENT
v

WNISNN L8V F1LLVIS SINVOIddY SHINMO ALNBIONY INIONET
S, o R S0 ;
W 1Y 0= MW %
AVE L1OMIZ/31LLv3s NI 4 JONTYIATN 00 = MT3A NNLYT ¢
1V.LIEVH 2
WVd FUNLATNS DIJNATO “FINYN THOHSHVEN BLVFHD 3S0dNd |8
1334 NI ITVOS €40 1 - LNOAVT STVIHALVYIN d3S0d0Hd s

— ) ,
051 0 3
@ L334 NI INIT MHHIN ONILSIXT —memmem 1L m
) Q
1334 NI 3N MHHIN 03S0d0Nd — e Z4 @
| 3
5
i
AvE LLOITTE (31vulsans NOY Lid W21 NOY Lid .21
SSIHLING TIVMVYIS VO TVOHIVIN/JTTN) TIAVHD SOANIW W2/1-L W0 T3IAVYHEO SNANIW L2/~ .2
SvetdlN MO0 dV-dit YOO ¥IAO TIAVHO Vad .9 aNYS HOV3E .2l
(13AVYED B ONVS XIW HSI2) STIVdAS AHYVND .8 - HOV3d IHOHSIHOS HOVY39d IHOHSHOVYE
HON38 Lv.lIgvH u/ 1

(XIN HSId)
HONIE LY.LIEVH

”
_
|
|

i St \\%._._;. \

1 133HS BMP50-10£0Z0E0\LOE0ZOEO\MAV IHNLIIND

~1L33uLs avous!

(2111v3S 40 ALID)
NHVd SQ¥YMaT I1LHANW

uB[d suIssaJ}Ing [[emeasg B



002 1Ld3S :31va 020 &1 1133HS

WNISNA 1YY 31L1V3S JINYOIddY
VM 31V1S ONB 40 ALNNOD

HYVd SQYYMAT TILHAN LY
AvVE LLOITIE/ELLVYIS N

JILLV3S J
‘SYINMO ALYZA40Md INI

00 = MTIN *NNLYQ

]

SHYOHONY HOV3d

SS3ULLNG dvd-did MO0

STIVAS AHYVND W8 - b TIMVY3S
dvd-diy

e
e—.

RS

AR R ,
ARSI RS
RIS

# JONIHIATY
A1V LIgvH
MYVYd FHNLLTNOS DIdWATO QNN FHOHSHYIN ALVYIYHO :FS0dE(1d
1004 Ul 2jE0S € 402 - LNOAY1 STIVINILVYIN d3S0Od0OHd 1934 Nt INF MHHN SNLLSIXG ——ememe .
s ™ oy S
[0}] 0 SNOILDIS-SSOHD ¥HO4
£1 HONOYHL 8 SLI3HS 338 1334 NI 3NIT MHHIN J3S0d0¥Nd weimmem 211
(TIAVHEO ® ANVS : NN Lid H1d3a .2t AVE 1101713
(3Lvyisans XA HSIH) 13AVYED SNANIN WZ/L-i H1d3A .0€
IVOTIVOHOVN/ATIY)  HONIG LvilgvH J3AYED V3d HLd3Q .9 SHOHONY HOV3g

dVd-did MO0H

NNY Lid HLd3a 2L
TAAVHED SNNIN .Z/L-L H1d3a 2
ANVS HOVY349 H1d3d .21

~ 2 THOVA9 IYOHSMOVE |

‘HOV349 JHOHSIHO0S

Wivd sayvmas
LA

v

dag

UOSPIABPD WEEE: |1

JHNLDTNDS DIIWATIO-E0ZOEONSTOr\:H

G4 133HS BMP'50-10E0Z0€0\L 0EOZOENHNY L




$00Z Ld3S -31vd 040 gl '133HS

WNIASNN 1HV ILLV3S S INVOITddY

VM 3LYLS ONBE *40 ALNNOD
MWeVd SAYVYMGT ITLHAW HVYIN
AVE LLOITI3/ATLLVYIES *NI

NV d IUNLITINOS DIdNATO FNYN

# 3ONIY3A3Y

I1LLVY3S 40

:SHINMO ALYA0Ud LN3D c

0'0=MTIW WNLYA

1viigvH
FHOHSHYIN ZLVIUD :FS0duNd

9 NOILO3S SSOHD

1884 U 9jEOS

e ™= o ==
oy 0
0 o 0 08 it ) orl ot s 002 oz 0rz 09z oz ot 03¢
: | | i i .
_ ; ,_
_ ; O
i : (ALHL) HOV3E JHOHSINOd— , ,ﬂ
« U .r - | |
”. e ,
HIvd G3S0d0¥d W \\M % W m_z_._A M, .ﬂ
ﬂ e _ [~ HONZ8 ANMTMHHA
. G E S [ IVLEYH ..On_ P NP O P! P R e - 0z
; 3avao Q3S0INYd L -SSIULNG 3d0S h. :
| 3avHS 1SIX3 Y u, ,
,m _ N somavH 3NN ; !
,, - (AL:HZL). HOVEE IYOHSYOVE W
El
,, o 0
W,

UOSPIABPO WEGE: |} @@éﬁ dps

0-€020E0\SA0r\H

4NOS OIdINAT

€1 133HS Bmp$0-10E0Z0E0NL0E0Z0E0NEVE 3HNL




EXEBIT E

Terry Dunning and Beverly Bamnett/hm/pml
amended 115140 v 15.doc

January 17,2005

version #15

ORDINANCE [A) 72

AN ORDINANCE relating to the portion of Alaskan Way associated with the Olympic Sculpture
Park; designating the portion of Alaskan Way between Broad Street and Bay Street as a
park boulevard; amending Appendices I and I to Ordinance 117569 and to Title 15 of the
Seattle Municipal Code (Description and Maps of Park Drives and Boulevards);,
transferring administrative jurisdiction over that portion of Alaskan Way from the Seattle
Department of Transportation to the Department of Parks and Recreation; and providing
for continued use of the site for transportation and utility purposes.

WHEREAS, the City supports the development of the Olympic Sculpture Park, which provides
for increased opportunities for downtown open space and enhancer connections between
Myrtle Edwards Park, the Olympic Sculpture Park, the shoreline and downtown
neighborhoods; and

WHEREAS, the Olympic Sculpture Park is being developed on two parcels of land, one located
on Western Avenue, between Broad Street, Elliott Avenue, and Bay Street; and the other
on Elliott Avenue between Broad Street, Alaskan Way, and Bay Street; to be connected
by continuing the Olympic Sculpture Park over the intervening street, Elliott Avenue, and
over the BNSF railroad tracks in Alaskan Way; and

WHEREAS, the City and the Seattle Art Museum have catered into a Design Agreement related
to the development of the Olympic Sculpture Park authorized by Ordinance 119982
rassed June 12, 2000, which addressed the development of portions of Alaskan Way, the
Alaskan Way right-of-way, and Myrtle Edwards Park associated with the Olympic
Sculpture Park; and

WHEREAS, designation as a park boulevard allows for, and is subject to the protection of and

provision for, transportation ~nd utility uses, including the Waterfront Streetcar tracks and
loading platform, and any extension of the Waterfront Streetcar line; and '

WHEREAS, it is anticipated that the City and the Seattle Art Museur. wvill enter into an
agreement, or agreements, relating to park improvements; maintenance and operation;

seawall repair, replacement and liability; special events at the Olympic Sculpture Park;
vending, security, community festivals; and other issues; NOW, THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:
Section . The portion of Alaskan Way described as follows (the “Designated Portion”)

is hereby designated as park boulevard, as defined in SMC 15.02.046 and RCW 35.21.190:
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Terry Dunning and Beverly Barnett/hm/pml
amended 115140 v 15.doc .
January 17,2005

version #15

All that portion of Alaskan Way between the northern margin of Broad ],
Street as it crosses the intersection of Broad Street and Alaskan Way and the
northern margin of Bay Street as it crosses the intersection of Bay Street and
Alaskan Way as showu on the map of Seattle Tidelands as surveyed and platted
by The Board of Appraisers of Tide Lands and Shore Lands for King County,
Washington, 1894-1895; excepting therefrom all that portion of the Alaskan Way
right of way utilized for railroad purposes and described in Ordinance 117481
adopted by the City Council of the City of Seattle on January 23, 1995 and
approved by the Mayor on January 30, 1995.

Section 2. Administrative jurisdiction over the Designated Portion is hereby transferred,
without charge, from the Seattle Department of Transportation to the Department of Parks and

Recreation.
Section 3. The section entitled “ALASKAN WAY” of Appendix I, Description of Park

Drives and Boulevards, to Title 15 of the Seattle Municinal Code and to Ordinance 117569, 1s

hereby amended as follows:

ALASKAN WAY — The westerly 20 feet of Alaskan Way from the
northerly margin of Tlniversity Street to a point approximately 136 feet south of
Vacated Virginia Street; and

all of that portion of Alaskan Way from the northerly margin of Broad
Street to the northerly margin of Bay Street, except for the railroad franchise
rights-of-way granted and described in section 4 of Ordinance 117481.

Section 4. Appendix II, Corresponding Maps of Park Drives and Boulevards, to Title 15
of the Seattle Municipal Code and to Ordinance 117569, is hereby amended by the addition of
the map, attached to this ordinance as Attachment A, depicting the Designated Portion as park
boulevard. In the event of conflict between the map in Attachment A and the description in

Section 1 of this Ordinance, the description in Sectiont 1 shall control.
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Terry Dunning and Beverly Barnett/hm/pml
amended 115140 v 15.doc

January 17,2005

version #15

Section 5. Notwithstanding the designation as park boulevard and transfer of
administration, transportation and utility uses shall continue in the Designated Portion, except as
set forth in Section 6 below. Such uses include, but are not limited to, the Waterfront Streetcar
line (both a poténtial extension of the line northward and the existing tracks) and loading
plaiforms, vehicular access to Myrtle Edwards Park for maintenance vehicles and set-up for
cormnmunity festivals, access to Metro facilities, access to Washington State Department of
Natural Resouices subrﬁergéd parcels, access to the seawall for maintenance activity, and
pedestrian and bicycle paths. The existing Waterfront Streetcar Maintenance Facility and spur
tracks will continue to operate until such time as King County Metro has demolished and
removed them.

Section 6. The Designated Portion currently contains metered public parking. Such
parking shall remain in place and be maintained by the Seattle Depertment of T ransportation
until such time as the Director of Transportation determines that Olympic Sculpture Park
construction-related activity requires a change.

Section 7. The Depariment of Parks and Recreation shall be the City’s lead agency for
activities relating to soils contamination in the Designated Portion and adjacent submerged
parcels, as set forth in the agreement between the City and the Seattle Art Museum executed
December 6, 1999, and approved by Resolution 30089.

Section 8. The Designated Portion shall be open to public access on the same terms and

to the same extent as Myrtle Edwards Park. Unless otherwise provided in a Superintendent’s

é%: {ERK 1 :'
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Terry Duaning and Beverly Barnett/hm/pml
amended 115140 v 15.doc

January 17,2005

version #15

rule or pursuant to a future ordinance, the Designated Portion shall be subject to all the rules,
regulations and codes that apply to or govern the use of Myrtle Edwards Park.

Section 9. This ordinance shall take effect and be in force thirty (30) days from and after
its approval by the Mayor, but if not approved and returned by the Mayor within ten (10) days
after presentation, it shall take effect as provided by Municipal Code Section 1.04.020.

Passed by the City Council the gw_ﬂ’ day of Tenmary, 2003, and signed by me in open

session in authentication of its passage this a2 day of ) sunua %, 2005.

Approved by me this ﬂ) “day of

Filed by me this 204 day o

Attachment A — map of newly designated park boulevard

oy
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CC OSP Skybridge ord
October 24, 2005
version #14

ORDINANCE [9/97 /

AN ORDINANCE relating to the Olympic Sculpture Park, granting to the Seattle Art Museum
permission to construct, maintain and operate twe (2) skybridges for pedestrian access over
and across: 1) Elliott Avenue between Bay Street and Broad Street, and 2) Alaskan Way
between Bay Street and Broad Street, for a twenty-five -year term, renewable for one
additional twenty-five-year term, specifying the conditions under which this permit is-
granted, providing for acceptance of the permit and conditions, and authorizing acceptance
of a Grant of Access and Maintenance Rights over the skybridges and adjacent property.

WHEREAS, the Seattle Art Museum (“SAM”) proposes to develop the Olympic Sculpture Park
(“OSP”) on the two city blocks bounded by Bay Street, Western Avenue, Broad Street
and Alaskan Way, and on the waterfront parcel owned by the City of Seattle (“City”) to
the west of Alaskan Way next to Myrtle Edwards Park; and

WHEREAS, by Resolution 30760 the City Council, with the Mayor concurring, approved the
design of the OSP; and .

WHEREAS, by Resolution 30771 the City Council, with the Mayor concurring, granted
conceptual approval of two pedestrian skybridges, one crossing over Elliott Avenue
between Bay and Broad Streets and the other crossing over Alaskan Way between Bay
and Broad Streets, as proposed by SAM as part of its development of the OSP; and

WHEREAS, pursuant to Seattle Municipal Code (“SMC”) Chapter 15.64, SAM has submitted
the information required for the Director of Transportation (‘“Director”) to make a
recommendation to the Council on whether to grant or deny conceptual approval, and the
Director has circulated the information to the Seattle Design Commission, and to the City
departments and public and private utilities interested in or affected by the proposed
skybridges, and compiled the responses (C.F. 307255); and

WHEREAS, the departments and utilities have no objections to the conceptual design of the
skybridges, and the Design Commission supports the two proposed skybridges as a core
element of the OSP design and recommends that the Council approve the final

application; and

WHEREAS, in making her recommendation, the Director considered the 12 elements set forth at
SMC 15.64.050.B, and recommended that conceptual approval be granted; and

TAIY AN "L 01 1/ 1 8 1t sy s 4 b o s o g
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CC OSP Skybridge ord
October 24, 2005
version #14

WHEREAS, the adoption of this ordinance is the culmination of the approval process for the

skybridges and will allow SAM to move forward with construction of the skybridges;
NOW, THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. Permit. Subject to the terms and conditions of this ordinance (otherwise
known as the “Permit”), permission is hereby granted to the Seattle Art Museum (“SAM”)
(referred to, together withvany transferee allowed by the City pursuant to this ordinance, as
“Permittee”) to construct, maintain and operate, in conjunction with the Olympic Sculpture Park
(“OSP” or “Park™) a skybridge over and across Elliott Avenue between Bay Street and Broad
Street (“Elliott Avenue Bﬁdge”), and a skybﬁdge over and across a portion of Alaskan Way
between Bay Street and Broad Street, including the Burlington Northern Santa Fe Railway

franchise area (“Alaskan Way Bridge”) (together the “skybridges™). The Elliott Avenue Bridge

structure with an average width of 72 feet, located approximately 20 feet above street grade, and
will connect Western Avenue and Broad Street and the eastern-most OSP parcel, lying between
Western Avenue and Elliott Avenue, with the parcel lying between Elliott Avenue and Alaskan
Way, as shown on Exhibit 2 to Attachment A hereto. The Alaskan Way Bridge will also support
the central pathway, seating areas, sculpture and landscaping on a structure with an average
width of 75 feet, located approximately 24 feet above the surface of the right-of-way, and will
connect the eastern OSP parcels with that portion of Alaskan Way designated as a park boulevard
by Ordinance 121721 (“the Boulevard”) and provide access to SAM’s tideland parcel and Myrtle

Edwards Park’s southern entrance, as shown on Exhibit 2 to Attachment A hereto. The Alaskan

will support the Park’s central pathway, seating areas, sculpture and landscaping on a vee-shaped |
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CC OSP Skybridge ord
October 24, 2005
version #14

Way Bridge also includes the ramp, stairs and abutment where it connects with the Boulevard.
SAM?’s use of the Boulevard as part of the OSP is to be governed by a separate Operation and
Maintenance Agreement, to be approved by ordinance, between the City and SAM.

Section 2. Use of Skybridges; Duration and Renewal of Permit. For as long as the

Perniit remains in effect as to at least one skybridge and that skybridge remains in place, the
property described on Attachment B hereto shall be used by SAM or its assignee of this Permit as
a sculpture park that is open and frge to the public, subject to the terms of any operations and
management agreement approved by ordinance, which park may include accessory uses such as
exhibition, special events and retail uses in the pavilion and underground parking. The Permit
hereby granted is for a ténn of twenty-five (25) years, commencing when the cénditions in
Sections 1 and 16 have been met and terminating at 11:59 p.m. on the last day of the twenty-fifth
year; provided, however, that upon written application of the Permittee at least thirty (30) days
before the expiration of the term, the Director may renew the Permit for one additional term, for
a total term of fifty (50) years. The Permit is granted subject to the right of the City by ordinance
to revise any of the terms and conditions contained herein. Notwithstanding the foregoing, in the
event that the Permittee has made timely application for renewal of the Permit in accordance with
this section, or for a new permit if and when this Permit expires in 50 years, and the City has not
taken the necessary action to renew or grant, or to deny the renewal or grant of, a permit prior to
the expiration of the term or the renewal term, the Permit shall be deemed extended until suc;-h
time as the City takes action on such permit application, and in the case of an appeal to the

Mayor or Director as described in Section 4 of this ordinance, shall be deemed extended until the
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CC OSP Skybridge ord
October 24, 2005
version #14

Mayor or Director makes a decision and for any further period in which the City has the option to
revise permit conditions in light of such decision as described in Section 4 of this ordinance.

Section 3. Termination of Permit; Removal of Skybridges. The Permit hereby granted to

use portions of Elliott Avenue and Alaskan Way for skybridges is subordinate to the public’s use
for transportation purposes, and the City expressly reserves the ri ght to terminate this Permit as
to.one or both skybridges and/or to require the Permittee to remove the skybridges or any portion
thereof at the Permittee’s sqle cost and expense if one more of the following occur:

(a) The City Council determines, by ordinance, that the space occupied by a
skybridge is necessary for any non-pedestrian public travel or transportation use,
or that a skybridge interferes with any public transportation use. Such a City
Council determination shall be conclusive and final.

(b) The Director determines that any term or condition of this Permit has been
violated, and the Permittee does not correct such violation within thirty (30) days
of written notification from the City, or within such longer period of time that the
Director determines is necessary for Permittee to correct the violation.

(©) The Permittee does not apply for a renewal of this -Permit in a timely manner or its
renewal application is denied.

(d) 'i‘he Permittee does not apply for a new permit, if this Permit is renewed and

' |

expires in fifty (50) years, before such expiration, or its new permit applicanon is |

denied.
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Subject to the City’s rigﬁt to assume ownership and operation of a skybridge under Section
4 of this ordinance, the Permittee shall, within ninety (90) days after the expiration of this i’ermit,
its termination (including any termination resulting from failure of the Permittee to accept renewal
or satisfy the conditions of renewal), or the date of a City order of removal, or prior to the date
st~ 1 in an “Order to Remove,” as the case may be, the Permittee shall remove the skybridge(s)

and shall place all portions of Elliott Avenue and/or Alaskan Way that may have been disturbed for

any part of a skybridge in as good condition for public use as they were prior to construction, and in

at least as good condition in all respects as the abutting portions thereof at the time of such removal.
if the Permittee becomes obligated to remove a skybridge, then the Permittee shall remove all
sculpture and other art installations from the Boulevard and the skybridges. _Upon removal of the
skybridges and completion by the Permittee of all required restoration, the Director shall issue a
certificate discharging the Permittee from responsibility under this ordinance for occurrences after

the date of such discharge.

Section 4. City Ownership and Operation of Skybridges. Because the skybridgeé will

constitute a transportation use and benefit to the public by providing a pedestrian walkway above

the Burlington Northern Santa Fe Railway and Elliott Avenue connecting the Boulevard to the OSP

and adjacent public streets, upon termination of the permission granted by this ordinance as to such
skybridge(s) the City may elect to assume ownership and operation of one or both of the skybridges
as a City facility, for a period ending fifty (50) years after the commencement of the term of this

Permit, but only in any of the following cases:

w
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(A) if the Permittee does not seek renewal of the Permit at least thirty (30) days before the
expiration of the initial term; |

(B) if the City terminates the Permit as to such skybridge(s) pursuant to Section 3(b) of this
ordinance or the permit terminates in the circumstances set forth in Section 3(c) of this
ordinance; or

(C) if the Permittee seeks renewal of the Permit in a timely manner but does not accept in a
timely manner, or does not comply in a timeiy manner with, the conditions of such renewal,
but if SAM is the Permittee and is operating the property described in Attachment B as the
OSP at the time renewal is timely sought and SAM contends any new Permit provision or
any new condition established by the City for renewal of the Permit is unduly burdensome
on SAM, then S;\M within 20 days notice of the conditions for renewal may appeal in
writing to the Director and to the Mayor, and if either of those officers determines the nev-
provision(s) or condition(s) to be unduly burdensome he or she shall, within 20 days of
receiving the appeal, state in writing in what respect it is so, and the City shall thereafter
have an additional 60 days to revise the provision(s) or condition(s) for renewal; and if the
City does not within such period revise the provision(s) or condition(s) so as to eliminate all
aspects the Director or Mayor determined to be unduly burdensome, the City shall thereby
forfeit its option to assume ownership and operation under this Subsection 4(C) for SAM’s
failure to accept or to timely comply with a provision or condition so determined to be
unduly burdensome. Both parties retain their rights to seek judicial review of the rights and

obligations created by this Permit, including whether a permit provision or condition
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included a future renewal is unduly burdensome, in addition to the administrative and

executive appeal remedies stated in this subsection.

Upon the City’s election to assume ownership and operation, ownership of the skybridge
structure(s) shall vest in the City, subject to reversion, at the end of suéh fifty (50) year period, to
SAM or its successors and assigns as owners of the parcel(s) abutting the skybridge. Upon such
reversion, SAM and any such other owners each shall be obligated promptly and at their own
expense to remove such skybridge(s) and restore the right of way as described in Section 3,
provided that if the then owner(s) of such parcels shall apply to the City for a new permit to
maintain such skybridge(s) within fifteen (15) days after such reversion, the obligation to remove
shall be deferred until thirty (30) days after denial of such application, or if such application shall be
granted, until sucﬁ time as the skybridge(s) must be removed pursuant to the terms of the new
permit. At the City’s election, at the time when the City shall assume ownership of a skybridge, all
additions, fixtures and improvements made to or constructed upon the skybridges shall remain
without compensation to the Permittee, except that the Permittee may elect to remove, within
fifteen (15) days after the City shall assume ownership, any sculptures and other art installations, on
the following conditions: (i) that if any sculpture or installation serves as a structural or safety
feature of the skybridge or as a feature required by any applicable law or regulation, the Permittee
shall cause a replacement feature to be installed satisfactory to the Director immediately after such
removal; and (ii) that the Permittee forthwith repair any damage to the skybridge caused in the
course of any removals. In the discretion of the Director, the Permittee may be required to post a

bond for the costs of replacement or restoration prior to undertaking any removals. While the City
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owns a skybridge, the City ruay at its own expense repair, maintain, alter, reconstruct, replace, or
remove that skybridge as it determines appropriate from time to time, and the reversionary rights of
SAM or its successors and assigns as owners of the parcel(s) abutting the skybridge pertain only to
whatever structure, if any, is in place at the end of the 50-year period.

Section 5. Grant of Access and Maintenance Rights. As a precondition to the grant of

this Permit, SAM shall deliver td the Cify a document (“Grant”) granting to the City rights of
public access along the central vee-shaped pathway that originates on Western Avenue at the
intersection of Western Avenue and Broad Street and extends across both skybridges to the
waterfront parcel and Myrtle Edwards Park, and with public access to Broad Street across SAM
land and Museum Development Authority land per Section 5C of the Grant, all as described in
the form of the required Grant. The form of the required Grant, including the maps and other
exhibits to the Grant, is Attaéhment A hereto. At the time the Grant required herein is delivered
to the City, the property described in Attachment B hereto shall not be encumbered in any way
other than what is shown in Attachment C. The Museum Development Authority must join in
the Grant as provided in Section 16, both as lessee/'sublessor and to provide public access
according to subsection 5C of the Grant. The Director is autnorized to accept the Grant, and to
enforce and administer the rights of the City thereunder. The Superintendent of Parks and
Recreation is authorized to participate in dispute resolution proceedings regarding the respective

rights and obligations of the parties to the Grant, and their agents and successors, as specified in

the form of thé Grant.
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Section 6. Reconstruction, Relocation, Readjustment and Repair, The Permittee shall not

commence reconstruction, relocation, readjustment or repair, other than routine repair and
maintenance, of the skybridges except under the supervision of, and in strict accordance with plans
and specifications approved by the Director. After notice to and consultation with Permittee, the
Director in his/her judgment may order reconstruction, relocation, readjustment or repair of the
skybridges at the Permittee’s own cost and expense because of the deterioration or unsafe condition
of the skybridges. |

Section 7. Closure. After notice to the Permittee, and failure of the Permittee to correct any
condition that is inconsistent with the Permit or the Grant within the time stated in such notice, the
Director may ofder a skybridge closed if the Director deems that it has become unsafe or creates a-
nisk of injury to the public. In a situation in which there is an immediate threat to the health or
safety of the public, notice is not required. |

Section 8. Discharge of Permittee’s Obligations. Not withstanding termination or

expiratioﬁ of the permission éanted, or removal of the skybridges, the Permittee shall remain
bound by its obligations under this ordinance until:

(a) The bridges and all related equipment and property are removed from the streets, the
Boulevard or any other boulevard,

(b) The area is cleared and restored in a manner and to a condition satisfactory to the

Director; and

(©) The Director certifies that the Permittee has discharged its obligations herein. -
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Section 9. Release; Indemmification; Duty to Defend. Except as otherwise provided herein,

the skybridges shall remain the exclusive responsibility of the Permittee. The Permittee, by
acceptance of this ordinance-and the Permit hereby granted, does release the City from any and all
claimé resulting from damage or loss to Permittee’s own property, and covenants and agrees with
the City, to at all times indemnify, defend and save harmless the City from all claims, actions, suits,
liability, loss, costs, expense or damages Qf every kind and description (excepting only such
damages that may result from the sole negligence of the City), that may accrue to, or be suffered by,
any person or persons and/or property or properties, including without limitation, damage or injury
to the Permittee, its officers, agents, employees, contractors, invitees, tenants and tenants’ invitees,
or licensees, by reason of the Permittee’s maintenance, operation or use of said skybridges, or any
portion thereof, or by reason of anything that has been done or omitted, or may at any time be done
or omitted, by the Permittee by reason of this ordinance, or by reason Qf the Permittee’s failure or
refusal to strictly comply with each and every provision of this ordinance (collectively

“Indemnified Actions”); and if any such suit, action or claim be filed, instituted or begun against

the Indemnified Action at its sole cost and expense with counsel acceptable to the City, and in case
judgment shall be rendered against the City in any suit or action for an Indemnified Action, the
Permittee shall fully satisfy said judgment within ninety (90) days after such action or suit shall

have been finally determined, if determined adversely to the City. Provided that if it is determined

concurrent negligence has occurred for which the City is liable to a third party other than in regard
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to any condition caused by the failure of the Permittee to comply with any obligation under this
Permit, the Grant or another agreement with the City, then in the event claims or damages are
causedv by or result from the concurrent negligence of:

(a) The City, its agents, contractors or employees; and

(b) The Permittee, its agents, contractors, or employees,
then the Permittee’s obligation shall be limited to the extent of the Permittee’s negligence and, to
the extent consistent with applicable law, the negligence of the Permittee’s agents, contractors or
employees.

The City shall indemnify SAM for any claimé for loss or damage by third parties to theA
extent they result from the negligent or otherwise wrongful act of the City or its employees,
agents or contractors in the exercise of rights under this Permit on the SAM Property, MDA
Property or the skybridges, but only if and to the extent that all of the following apply: (a) tﬁe
claim is one for which the City would be liable under applicable law, if brought directly against
the City by the third party; and (b) the claim is not one for which the City would have a right to

indemnity from the Permittee under this Section; and (c) the claim is not covered by insurance

maintained by the Permittee; and (d) the claim was not required to have been covered by

insurance maintained by the Permittee under the terms of this Permit or by SAM under any

contract between SAM and the City.

Section 10. Environmental Agreement. The parties acknowledge the existing

Environmental Agreement between the City and SAM dated December 7, 1999 (“Environmental

Agreement”), deals with the parties’ respective obligations relating to contamination and

11
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environmental conditions in the City rights-of-way. No change of rights, obligations, or
responsibilities under the existing Environmental Agreement shall occur as a result of this
Ordinance or Permit, except as expressly provided in this section. Permittee shall be responsible
for any and all costs that arise from or are related to soil removal, if required, and recapping of
soil, if required, to the extent required to complete Permittee’s construction of the skybridges. |
Such costs include, but are not limited to, disposal of contaminated soil or groundwater that is
removed during construction, replacement of material that is capping contaminated soil and is
disturbed during construction, mitigation measures required by permitting authorities, and
worker safety measures required for construction on a contaminated site.

Section 11. Insurance. For as long as the Permittee shall exercise any permission granted
by this ordinance or until the skybridges are entirely removed from their location as described in
Section 3, whichever is longer, but not including any period during which both skybridges or the
sole remaining skybridge shall be owned by the City pursuant to the terms of this ordinance, and
unless discharged by order of the Director as provided in Section 8 of this ordinance, the Permittee
shall obtain and maintain in full force and effect, at its own expense, insurance policies that protect
the City from any and all loss, damages, suits, lability, claims, demands or costs resulting from
injury or harm to persons or property.

Minimum insurance requirements shall be an occurrence form policy of commercial general
liability, placed with a company admitted and licensed to conduct business in Washington State.
Minimum policy limits shall be $2,000,000 per occurrence, $4,000,000 annual aggregate. Coverage

shall speéiﬁcally name the skybridge exposure. Coverage shall add by endorsement The City of

12
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Seattle, its elected and appointed officers, officials, employees and agents as additional insured.
Coverage shall contain a Separation of Insured’s Clause indicating essentially that “except with
respect to the limits of insurance, and any rights or duties specifically assigned in this coverage part
to the first named insured, this insurance applies as if each named insured were the only named
insured, and separately to each insured against whom claim is made or suit is brought.” Evidence
of current coverage shall be submitted to the City in the form of a copy of the full iﬁsurance policy
with all endorsements attached thereto, and is a condition to the validity of this Permit.

Whenever in the judgment of the City’s Risk Manager, such insurance filed pursuant to the
provisions hereof shall be deemed insufficient to fully protect the City, the Permittee shall, upon
demand by the Risk Manager, furnish additional insurance in such amount as may be specified by

the Risk Manager.

Section 12. Additional Insured. The Permittee shall require that all of its contractors
performing construction work on the premises as contemplated by ;[his Permit, name the City as an
additional insured on all policies of public liability insurance, and shall include in all pertinent
contract documents a provision extending construction indemnities and warranties granted to SAM
to the City as well.

Section 13. Bond. Within sixty (60) days after the effective date of this ordinance the
Permittee shall deliver to the Director for filing with the City Clerk a good and sufficient bond in
the sum of Fifty Thousand Dollars ($50,000.00) for each skybridge executed by a surety company
authorized and qualified to do business in the State of Washington conditioned that the Permittee

will comply with each and every provision of this ordinance and with each and every order of the

13
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Director pursuant thereto;- provided, that if the Mayor of the City in his/her judgment shall deem
any bond or bonds filed to be insufficient and demand a new or additional bond, the Perrnittee shall
furnish a new or additional bond in such amount as the Director may specify to be necessary to fully
protect the City. Said bond shall remain in effect until such time as the skybridges are entirely
removed as described in Section 3, or until discharged by order of the Director as provided in
Section 8 of this ordinance.

Section 14. Transfers. Permittee shall not assign, transfer, mortgage, pledge or encumber
any privileges conferred by this ordinance without the consent of the City Council by resolution,
except that after the Grant described in Section 5 above has been granted to the City, SAM may
gront a seéurity interest to Allied Irish Banks, p.l.c., New York Branch pufsuant to that springing
deed of trust dated as of October 6, 2005. If consent is granted, the assignee or transferee shall be
bound by all terms and conditions of this ordinance. The Permit conferred by this ordinance shall
not be assignable or transferable by operation of law.

' Section 15. Inspections/Payments. The Permittee shall pay to the City such amounts as

may be jlistly chargeable by said City as costs of inspection of the subject skybridges during
construction, reconstruction, or repair, and at other times deemed necessary by the Director. In
recognitién of the public benefits of the OSP, including the Grant, no annual fee is charged for this
Permit. All payments shall be made to the City Director of Executive Administration or his
successor as custodian of the City Treasury for credit to the Seattle Department of Transportation
subfund for Street Use. No inspection or approval by the City shall be construed as a

representation, warranty or assurance to the Permittee or any other person as to the safety or

14
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soundness of any structure or condition, nor as to compliance with the Permit or any agreement or

way limit the responsibility or liability of the Permittee.

Section 16. Acceptance. The Permittee shall deliver its written acceptance of the Permit
conferred by this ordinance and the Permittee’s agreement to its terms and conditions, and the Grant
required in Section 5 above, to the Director within thirty (30) days after the effective date of this
ordinance. The Director shall record the Grant with the King County Recorder’s Office and file the
recorded Grant and the Permittee’s acceptance with the City Clerk. If the Grant and acceptance are
not timely received, the privileges provided by this ordinance shall be deemed declined or
abandoned; and the Permit deemed lapsed and forfeited.

Section 17. Effective Date. This ordinance shall take effect and be in force thirty (30)
days from and after its approval by the Mayor, but if not approved.and returned by the Mayor
within ten (10) days after presentation, it shall take effect as provided by Municipal Code Section

1.04.020.

PASSED by the City Council of the City of Seattle the g_L{—\Hay of ¢ xppeit, and signed by
me in open session in authentication of its passage this 4 y** day of ( Do

| /%M’O O‘ﬁ/w'ﬁ@/

President {fz{he City Council

Approved by me this 3 ‘ day of @Vk = b 9“{.: Ao ¥

Cz/ o )
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Filed by me this . f)_,/ 7 day of (/#M OZ?M
City Clerk
(Seal)

Attachment A: Form of Grant of Access and Maintenance Rights including exhibits:
Exhibit 1 Legal description of SAM Property .
Exhibit 2 Schematic design showing Skybridges and “Vee”
Exhibit 3 Legal description of MDA Property
‘ Exhibit 4 Schematic design showing Broad Street Access
Attachment B: Legal description of SAM’s two upland blocks.
Attachment C: Permitted Encumbrances
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[Version 10/24/05]

After Recording Return to:
Seattle Transportat on Dept.
[insert] '

GRANT OF ACCESS AND MAINTENANCE RIGHTS

THIS GRANT OF ACCESS AND MAINTENANCE RIGHTS ("Grant") is made
effective as of the day of . , 2005 by the SEATTLE ART
MUSEUM, a Washington nonprofit corporation ("SAM") and the SEUR
DEVELOPMENT AUTHORITY OF SEATTLE, a public corporation cheriered Iy the
City of Seattle ("MDA") (collectively, SAM and MDA are “Grantor™) to the CiTY OF
SEATTLE, a Washington municipal corporation ("City").

RECITALS

A. SAM is the owner of two parcels of real property legally described on Exhibit 1,
attached hereto and incorporated herein (referred to as "Parcel A" and "Parcel B" or
collectively as "SAM Property"). For general reference only, those parcels are indicated -
with corresponding letters on Exhibit 2, attached hereto and incorporated herein.

B. MDA is the owner of the real property legally described on Exhibit 3, attached
hereto and incorporated herein ("Parcel D" or "MDA Property™). For general reference
only, that parcel is indicated with the letter D on Exhibit 2. MDA acquired the MDA
Property from the City subject to use and development restrictions, including the
requirement that the MDA Property be used and developed only as a sculpture garden,
park or other open space as part of the SAM Olympic Sculpture Park ("OSP"), with
public access free of charge in perpetuity. MDA also is lessee of the SAM Property
under a lease from SAM for the purpose of conducting certain environmental work,
subject to a sublease and operating agreement back to SAM. '

C. SAM is developing the OSP on the SAM Property and, pursuant to a ground lease
from MDA, the MDA Property.

Attachment A to Ordinance: Form of Grant of Access and Maintenance Rights - 1




D. The OSP design will provide a public connection from Belltown to Elliott Bay via
pedestrian pathways (at grade and above grade) and skybridges over public rights of way,
as generally indicated on Exhibit 2.

E. Pursuant to Ordinance (the "Permit," which term shall include any
modification thereof or replacement therefor), the City has granted to SAM a permit to
construct, operate and maintain two skybridge structures over public rights of way in
conjunction with the OSP: one over and across a portion of Elliott Avenue between Bay
- Street and Broad Street ("Elliott Avenue Bridge") and one over and across a portion of
Alaskan Way between Bay Street and Broad Street, including the Burlington Northern
and Santa Fe Railway franchise area, and including the ramp, stairs and abutment where
the skybridge structure connects with the Boulevard (“Alaskan Way Bridge"). They are
collectively referred to as the "Skybridges." Capitalized terms used and not defined
herein shall have the meanings set forth in the Permlt unless the context otherwise
requires.

F. The City's grant of the Permit is subject to certain terms and conditions, including,
without limitation, the grant of the rights set forth in this Grant.

GRANT OF RIGHTS AND COVENANTS

For valuable consideration, the receipt and sufficiency of Wthh is hereby
acknowledged, SAM and MDA grant and agree as follows:

1. Grant and Purpose.

A. Public Access Rights. SAM hereby grants and conveys to the City with
respect to the Skybridges and Parcels A and B, rights to public access limited to
pedestrian and wheelchaii travel (for purposes of this Grant, “wheelchair” shall include .
any device for mobility of persons with disabilities that is allowed from time to time on
public sidewalks in the City of Scattle) on, across and over the Skybridges and the
pathways and elevated structures located and to be located on Parcels A and B,
throughout the entire “Vee” shown 1y hatch marks on Exhibit 2. Such rights are referred
to as the “Public Access Rights.” SAM may locate and relocate from time to time
obstructions to pedestrian or wheelchair travel or both (for example, artwork, planters,
and other amenities or items related to the OSP) in the Vee but shall always provide an
unobstructed and improved pathway suitable for pedestrian and wheelchair travel at least
eleven (11) feet in width, measured perpendicular to the centerline of the path of travel, at
all points from Western Avenue to the western touch-downs of the Alaskan Way Bridge
in the Park Boulevard. The portions of the “Vee” that are not at a given time obstructed
to both pedestrian and wheelchair travel as allowed by the preceding sentence are
referred to as the “Public Access Area.” The Public Access Area must always extend
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continuously from Western Avenue to the western touch-downs of the Alaskan Way
Bridge in the Park Boulevard. The public shall have free, open and continuous pedestrian
and wheelchair access to and through the Public Access Area free of charge every day of
the year, except that so long as the SAM Property is operated by SAM as the OSP, SAM
may close the Public Access Area for up to five calendar days per calendar year when the
OSP is closed to the public consistent with the terms of an Operation and Maintenance
Agreement between SAM and the City. Except on days when SAM has closed the Public
Access Area to the public pursuant to the preceding sentence, the public shall have access
to the entire Public Access Area at least during the period beginning at 9:00 AM and
ending at 5:00 PM local time seven days a week and during all additional hours as the
OSP is open to the public, but at all times subject to compliance with rules of conduct
pursuant to paragraph 4 below, and subject to the right of the City to close the Skybridges
or any part of the Public Access Area, or to impose further restrictions on use and access
from time to time, consistent with the following sentence. So long as the SAM Property
is operaied by SAM as the OSP, the City shall not close a Skybridge for which a Permit
remains in effect, or that the City owns and has not elected to remove, nor restrict access
to and from the OSP over such a Skybridge or the Public Access Area during the period
from 9:00 AM to 5:00 PM each day and during all additional hours as the OSP is open to
the public, without the consent of SAM, except as the City may deem necessary
temporarily for reasons of public safety. In addition, City employees in the performance
of their official duties related to public safety shall be entitled to use the Public Access
Area at all times. SAM reserves the right to undertake measures to prevent public access
onto SAM’s property outside of the Public Access Area.

B. Structure and Pathway Maintenance Rights,

The provisions of this Subsection 1B for inspection and monitoring, and for
emergencies, shall apply to each Parcel of the SAM Property so long as the Public Access
‘Rights remain in effect as to any portion of that Parcel. Except with respect to inspection,
monitoring and emergencies, this Subsection 1B shall apply only in each of the following
circumstances:

(1) If the City is entitled to and elects to assume ownership and operation of one
or both Skybridges under Section 4 of the Permit, then for so long as a Skybridge reniains
in place and is owned by the City, this Subsection 1B shall apply to the Parcel or Parcels
of the SAM Property for which SAM has no obligation to maintain the Public Access
Area pursuant to Section 5, and, if the portion of the Public Access Area on Parcel B
shall be replaced by the 7-foot wide path described in Subsection 5C of this Grant, then
this Subsection 1B shall also apply to the MDA Property during the City’s ownership of
the Alaskan Way Bridge.
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(2) If SAM shall fail to comply in a timely manner with its obligation to maintain
any portion of the Public Access Area located on a Parcel of the SAM Property, then if
and when the City shall have the right under the terms of Section 3 of this Grant to take
such actions as the City deems necessary to maintain, repair, reconstruct, or aiter the
Public Access Area, this Subsection 1B shall apply to such Parcel for the period, and to
the extent, that the City requires access thereto in order to exercise its rights under

Section 3.

SAM hereby grants and conveys to the City the non-exclusive rights to access on,
across, over, under and through such portions of the SAM Property as are reasonably
necessary, for all purposes necessary, incidental, or related to construction, operation,
repair, replacement, alteration, inspection, monitoring, and maintenance of the elevated
and grade level pathways (including the entire area shown on Exhibit 2 as the “Vee,” less
the Skybridges) that connect the Alaskan Way Bridge and the Elliott Avenue Bridge, and
that connect the Elliott Avenue Bridge with Western Avenue ("Structure and Pathway
Maintenance Rights"). If a “fixed specific Public Access Area” is designated under
Subsection 5B, then thereafter the Structure and Pathway Maintenance Rights shall be
only for purposes necessary, incidental, or related to construction, operation, repair,
replacement, alteration, inspection, monitoring, and maintenance of that fixed and
specific Public Access Area. The City shall not modify the design or location of the
pathways without SAM’s consent. Air rights, and the right to maintain, repair and
replace all necessary supports, foundations and structural elements supporting the
elevated pathway are expressly included in the foregoing grant. Such grant also includes
the right of the City to install measures to prevent use or access during any times when
public access is not permitted. The City, its contractors, agents, officers and employees,

_after 24 hours advance notice to SAM for inspection and thirty (30) days advance notice
to SAM for other activities (except that for inspections or other activities notice shall not
be required in the event of emergency), which notice period may run concurrently with
the period of any applicable notice of default and opportunity for cure and appeal period
provided in Section 3 of this Grant, shall have free, open and continuous access on,
across, over, under and through such portions of the SAM Property as are reasonably
necessary for the purposes described above, which shall include the right to operate any
necessary motorized and non-motorized equipment and vehicles for such purposes. The
City shall cause any portion of the SAM Property that is disturbed by activities of the
City, its contractors, agents, officers and employees p.rsuant to the previous sentence to
be restored as nearly as practicable to its condition prior to such activities, but shall not
be liable for loss or damage to fixtures or installations that could not reasonably be
avoided, despite reasonable efforts by the City to avoid damage, consistent with
accomplishment of the purposes for which the City exercised its rights thereunder
without undue delay or cost. SAM shall ensure that neither it nor its contractors impair

the rights granted in this Subsection 1B in any way.
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C. Skybridge Maintenance Rights.

The provisions of this Subsection 1C for inspection and monitoring, and for
emergencies, shall apply to each Skybridge and to each Parcel of the SAM Property so
long as there is a Skybridge abutting that Parcel. Except with respect to inspection,
monitoring and emergencies, this Subsection 1C shall apply only in each of the following
circumstances: :

(1) If the City is entitled to and elects to assume ownership and operation of one
or both Skybridges under Section 4 of the Permit, then for so long as a Skybridge remains
in place and is owned by the City, this Subsection 1C shall apply to the Parcel or Parcels
of the SAM Property abutting a City-owned Skybridge and, if the City owns the Alaskan
Way Bridge, then this Subsection 1C shall also apply to the MDA Froperty during the
City’s ownership of the Alaskan Way Bridge.

(2) If SAM shall fai! to comply in a timely manner with its obligation to maintain
any portion of a Skybridge abutting a Parcel of the SAM Property , then if and when the
City shall have the right under the terms of Section 3 of this Grant to take such actions as
the City deems necessary to maintain, repair, reconstruct or alter the Skybridge, this
Subsection 1C shall apply to such Parcel for the period, and to the extent, that the City
requires access thereto in order to exercise its rights under Section 3.

(3) If the City is entitled to replace or remove a Skybridge, then this Subsection
1C shall apply to the SAM Property and MDA Property to the extent that the City
requires access thereto in order to do so.

SAM hereby grants and conveys to the City with respect to each Skybridge and to
Parcels A and B, rights on, across, over, under and through such portions of the
Skybridges and Parcels A and B as are reasonably necessary, for access to the Skybridges
and for construction, operation, repair, replacement, alteration, inspection, monitoring,
maintenance, and removal of the Skybridges ("Skybridge Maintenance Rights"). Air
rights, and the right to maintain, repair and replace all necessary supports, foundations
and structural elements supporting the Skybridges are expressly included in the foregoing
grant. The Skybridges are depicted on Exhibit 2 attached hereto. The City, its
contractors, agents, officers and employees, after 24 hours advance notice to SAM for
inspection and thirty (30) days advance notice to SAM for other activities (except that for
inspections or other activities notice shall not be required in the event of emergency),
which notice period may run concurrently with the period of any notice of default and
opportunity for cure and appeal period provided in Section 3 of this Grant, shall have
free, open and continuous access on, across, over, under and through such portions of the

Skybridges and the SAM Property as are reasonably necessary for the purposes described

above, which shall include the right to operate any necessary motorized and non-
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motorized equipment and vehicles for such purposes. The City shall cause any portion of
the SAM Property that is disturbed by activities of the City, its contractors, agents,
officers and employees pursuant to the previous sentence to be restored as nearly as
practicable to its condition prior to such activities, but shall not be iahi.: o1 loss or
damage to fixtures or installations that could not reasonably be avoided, desy i
reasonable efforts by the City to avoid damage, consistent v iih aceompliztren:
purposes for which the City exercised its rights thereundei without un iciiw or cost.
SAM shall ensure that neither it nor its contractors impair ihs tigh:s craied in this
Subsection 1C in any way.

D. MDA Joinder; Grant of Rights in Broad Street Access

To the extent of any interest the MDA may have as lessee or otherwise in Parcel
A or B, the MDA joins in the grants and conveyances in this Grant. To the extent that the
Public Access Area shall hereafter include a portion of MDA Property pursuant to
Subsection 5C, SAM and the MDA hereby grant the City over the portions of Parcels B
and D that become part of the Public Access Area, and the MDA hereby grants the City
over Parcel D, all the rights described in this Grant, as though those portions of Parcels B
and D had been included in Subsections 1A, 1B, and 1C.

2. Rights and Remedies. The City shall have the right without prior institution of
any suit or proceeding of law, at such times as may be necessary, to exercise the rights at
such times and to the extent provided in this Grant. In addition, the City shall have all
remedies that may be available at law or in equity. This instrument is not intended to
confer any right of action or remedies on any member of the general public or any other
person that is not a party hereto. The rights granted to the City are not obligations of the
City and may be exercised at the City's discretion. The City shall not be liable or
responsible for any injury, loss or damage caused by members of the public in the
exercise of the rights of access granted hereunder, except to the extent, if any, that such
injury, loss or damage is caused by the negligence of the City for which it has liability
under applicable law, not including any City negligence in regard to any condition that
SAM or MDA shall have caused or permitted contrary to the terms of this Grant, the
Permit or any agrezment with the City. The City shall not be subject to any obligation
pursuant to any security instrument or other agreement executed by SAM or MDA with
respect to any part of the SAM Property. The rights of the City and obligations of the
Grantor herein are in addition to, and not in substitution for, the rights and obligations

under the Permit or any other agreement.

3. Grantor to Construct and Maintain. Grantor, at its sole expense, shall construct
the pathways in the “Vee” as shown in Exhibit 2, consistent with plans approved by the
City and in full compliance with all applicable laws, codes and regulations as they apply
to public facilities, including without limitation standards under the Americans with
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Disabilities Act (“ADA”). For so long as the Permit is in effect, Grantor, at its sole
expense, shall maintain the Skybridges and the Public Access Area in safe, clean, and
sanitary condition; shall promptly make any necessary repairs; shall not allow
obstructions or debris to remain in the Public Access Area; and shall not cause or permit
any structure or condition adjacent to the Public Access Area that could be hazardous to
persons using the Public Access Area. If Grantor shall default in its obligations under
this paragraph, the City shall have the right, but not the obligation, after at least thirty
(30) days’ notice to SAM and SAM’s failure to cure such default or to commence cure
(except that notice and opportunity to cure shall not be required in case of emergency), or
after SAM’s failure diligently to prosecute cure of default after commencing cure, to take
such actions as the City deems necessary to maintain, repair, reconstruct, or alter the
Skybridges or Public Access Area, all at the expense of the Grantor, and Grantor shall
reimburse the City promptly on demand for the costs of such acticns. So long as SAM is
the Permittee under the Permit, SAM may contest the City’s notice of default under this
Section 3 or contest the City’s decision that SAM has not diligently prosecuted cure of
default by appealing in writing, within 10 days after notice of default or within 5 business
days after being informed of the City’s decision that SAM has failed diligently to prosecute
cure, to the Superintendent of Parks and Recreation and to the Mayor, and the notice shall
be withdrawn or more time allowed for cure, as applicable, if either of those officers so
determines. Upon request by SAM, the Superintendent of Parks and Recreation shall
provide an opportunity for the Executive Director of SAM to meet by phone or in person

* with the Superintendent to attempt to resolve any disagreement as to notices or decisions
appealable under this Section 3. The City shall cause any portion of the SAM Property
that is disturbed by activities of the City, its contractors, agents, officers and employees
pursuant to the previous sentence to be restored as nearly as practicable to its condition
prior to such activities, but shall not be liable for loss or damage to fixtures or
installations that could not reasonably be avoided, despite reasonable efforts by the City
to avoid damage, consistent with accomplishment of the purposes for which the City
exercised its rights thereunder without undue delay or cost. SAM shall ensure that
neither it nor its contractors impair the rights granted in this Section 3 in any way.

4. Rules of Conduct.

A. Grantor shall adopt and enforce reasonable rules of conduct in the Public
Access Area for the safety and convenience of pedestrian and wheelchair travel through
the Public Access Area. Such rules shall be consistent with applicable law. To the extent
that such rules are the same as rules applicable in City of Seattle parks, Grantor may
adopt them without City approval, but shall provide written notice to the City before they

take effect.
(1) So long as SAM owns Parcels A and B of the SAM Property and

operates those Parcels as the OSP, SAM (but not SAM’s successors or assigns) may
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adopt additional rules without City approval, but shall provide written notice to the City
before they take effect.

(2) If SAM no longer owns Parcels A and B of the SAM Property or no
longer operates those Parcels as the OSP, Grantor may adopt additional rules only with
the advance written consent of the City.

Grantor shall have the right to require any person who does not comply with rules that are
in effect in accordance with this Section 4 to leave the Public Access Area.

B. If'the obligaticn of the Grantor to maintain and control any portion of the

" Public Access Area shall terminate under Section 5 below, then for so long as the right of
public access hereunder continues as to such portion, the City shall have the sole ri ght to
make, modify, and enforce rules and regulations for the portion of the Public Access Area
that is serving the Skybridge(s) owned by the City, provided that so long as the parcel
adjacent to such portion remains in use by SAM as the OSP, the City shall proviic SAM
with thirty (30) days notice and opportunity to comment on changes in rules wnit
regulations, and shall not adopt changes that would materially impair the use by
pedestrians for access to the OSP during hours when the OSP is open to the ceneral
public, or for access to allowed special events sponsored by SAM.

C. The parties acknowledge that the Public Access Area is not being dedicated as
a public street or sidewalk, and that the nature of the OSP and limited purpose of the
Public Access Rights are such that various activities traditionally permitted in public’
streets and sidewalks would not be appropriate for the Public Access Area. Compliance
with rules that are in effect in accordance with this Section 4 is a condition of the right of
any person to use the Public Access Area, except City employees and agents in the
performance of their activities related to public safety.

5. Duration; Termination in Whole or in Part on Certain Events: City
Ownership of Skybridges.

A. The Public Access Rights, the Structure and Pathway Maintenance Rights,
and the Skybridge Maintenance Rights, and the covenants and servitudes contained in
this Grant, shall inure to the benefit of the City, shall be binding upon SAM and MDA
and each of their successors, transferees and assigns, including, without limitation,
tenants, and shall run with the land described in Exhibits 1 and 3, but the benefit thereof
shall not run with any land owned by the City. All such rights, covenants and servitudes
shall extend for so long as SAM or any successor in interest or assignee shall hold the
Permit to maintain one or both of the Skybridges, and, except to the extent otherwise
provided below, shall also remain in effect:
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(1) if SAM, or its successor in interest or assignee as holder of the Permit, shall
not seek renewal of the Permit for an additional term, or if the Permit shall be
terminated as to one or both Skybridges based on the City’s determination that
there has been default by the Permittee under the Permit, then in each case for so
long as the Skybridges, or either of them, remain in place, but not to exceed fifty
(50) years from the effective date of the original Permit plus the time until both
Skybridges are removed by the Permittee as required by the terms of the Permit ;
or

(2) if the Permit shall be renewed and shall then terminate after 50 years, at the
expiration of its renewal term, then for so long thereafter as one or both
Skybridges remains in place pending City action on an application for a new
permit or pending removal of both Skybridges by the Permittee as required by the
terms of the Permit. If the City issues a new permit after the Permit terminates
after 50 years, at the expiration of its renewal term, then public access rights, if
any, shall be according to the terms of that new permit.

Consistent with the foregoing, this Grant shall terminate automatically if the City

(a) denies SAM’s application to renew the Permit after the initial 25-year term or

(b) terminates the Permit for both Skybridges under Subsection 3(a) of the Permit for
another transportation use. '

B. If the Permit shall be terminated or expire as to either or both Skybridges, and
the City shall elect to assume full ownership and control of one or both Skybridge(s)
pursuant to the terms of the Permit, then upon the City’s acceptance of a quitclaim deed
for the Skybridge structure from the Grantor, (i) all obligations of Grantor with respect to
the maintenance and operation of such Skybridge(s) hereunder shall terminate, (ii) at
either the City’s or SAM’s option, all obligations of the Grantor to maintain, control and
repair the part of the Public Access Area on any Parcel adjacent to a Skybridge so
accepted by the City, shall terminate, (iii) if either the City or SAM does elect to
terminate the Grantor’s obligations to maintain, control and repair part or all of the Public
Access Area pursuant to (ii) above, then Grantor will within 60 days after notice of that
election designate in writing a fixed and specific Public Access Area across the affected
Parcel or Parcels of SAM Property, within the Vee, satisfactory to the Director that will
be an unobstructed and improved pathway suitable for pedestrian and wheelchair travel at
least eleven (11) feet in width, measured perpendicular to the centerline of the path of
travel, at all points on the affected Parcel or Parcels of SAM Property from Western
Avenue to the western touch-downs of the Alaskan Way Bridge in the Park, and that
designated Public Access Area will thereafter be subject to all the Public Access Rights;
but if Grantor fails timely to make such a designation the City may do so with like effect,
and (iv) SAM (but not any successors or assigns) shall be entitled to the non-exclusive
use of the City-owned Skybridge(s) and the Public Access Area for temporary access to
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move sculptures and artwork between Parcel A and Parcel B so long as such activity
leaves accessible for public access a minimum 11-foot wide travel area. However,
nothing herein shall relieve the Grantor of the obligation to remove such Skybridge(s) at
the end of the period of City ownership pursuant to the Permit. Further, if at the end of
the period of the City’s ownership of one or both Skybridge(s) Grantor shall obtain a new
permit to maintain one or both such Skybridge(s), then for so long as such permit remains
in effect the Grantor shall have the same obligations as were in effect prior to the City’s
ownership of such Skybridge(s). For so long as the City has ownership of one or both
Skybridges, the rights of the City to maintain and repair the Skybridges and such portions
of the Public Access Area, and the public’s access thereto, shall remain in full force and
effect to the extent provided under the terms of this Grant, except that if the Elliott
Avenue Bridge shall have been removed, other than for reconstruction thereof, then such
City rights shall not continue with respect to the portion of the SAM Property East of
Elliott Avenue. For so long as the Grantor shall not have the obligation to maintain a
portion of the Public Access Area, the City shall have the right to install in such portion
any directional signage that the City deems appropriate for the convenience of the public
using the same, with thirty (30) days advance notice to SAM.

C. Not later than the sooner of the day the OSP opens to the public or 450 days
after the acceptance of the Permit, Grantor shall construct and shall thereafter maintain
open for free public passage a pedestrian and wheelchair access to the east end of the
Alaskan Way Bridge from Broad Street (the “Broad Street Access”), on a route no less
than seven (7) feet wide in the location shown on Exhibit 4, and in accordance wiih the
City-approved design. If the Elliott Avenue Bridge shall be removed and either a permit
then remains in effect for the Alaskan Way Bridge or the City is entitled to and elects to
assume ownership of the Alaskan Way Bridge pursuant to the Permit, then Grantor shall
ensure that the Broad Street Access meets all then applicable access and other legal
requirements and the Broad Street Access shall become part of the Public Access Area,
and shall be subject to all Public Access Rights, replacing the portion of the Vee located
on Parcel B that is not part of the Broad Street Access. Upon the Grantor’s failure to
perform construction or other work necessary to provide the Broad Street Access in
compliance with the terms of this Subsection 5C in a timely manner, the City shall have
the right, but not the obligation, to construct or perform other necessary work on the
Broad Street Access at the expense of the Grantor, in the location shown on Exhibit 4; if
the City does so, the Broad Street Access shall become part of the Public Access Area
and be subject to all Public Access Rights only under the same circumstances as it would
if Grantor had performed the construction or other work.

D. If both Skybridges shall be removed as required or permitted in accordance
with the terms of the Permit, other than for reconstruction thereof, then this Grant shall
. terminate. If only the Elliott Avenue Bridge shall be removed, other than for
reconstruction thereof, then the Grant shall terminate with respect to the portion of the
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SAM Property located east of Elliott Avenue and, conditioned upon provision of the
Broad Street Access if required under Subsection 5C above, the Grant shall also then
terminate as to the portion of the Vee located on Parcel B that is not part of the Broad
Street Access.

6. Modification or Release. The terms herein may be modified by a written instrument
signed by an authorized officer of the City and by SAM and MDA, or their respective
successors and assigns, and not otherwise, provided that if the interests of either SAM or
MDA, or its respective successors or assi gns, are not affected, then the signature of such
party shall not be required. The City shall have the right to release in whole or in part the
rights granted herein by recording an instrument executed by an authorized officer of the
City.

7. Representations and Warranties of Grantor. SAM represents and warrants
that it holds fee simple title to the SAM Property, and holds a subleasehold interest

therein from the MDA pursuant to the sublease dated October 1, 2002, which is in full
force and effect, in each case subject to no liens, encumbrances, defects, leases, options
or other interests except as expressly set forth in Exhibit C to the Permit (“Permitted
Encumbrances”), and that the rights granted hereunder are not and shall not be subject
to any lien, encumbrance, defect, lease, option or other interest except for the Permitted
Encumbrances. MDA represents and warrants that it holds fee simple title to the MDA
Property, subject only to a ground lease to SAM, to the reversionary rights of the City,
and to Permitted Encumbrances (to the extent applicable), and that MDA holds a
leasehold interest in the SAM Property under a lease dated October 1, 2002, from SAM,

- which is in full force and effect, and such leasehold interest is subject to no liens,
encumbrances, defects, leases, options or other interests except the Permitted
Encumbrances and the interests of SAM. '

8. Limited Purpose of Execution by MDA. Any other provision herein
notwithstanding:

The MDA does not claim or warrant any title or interest in the SAM Property except to
the extent of the leasehold interest described herein. MDA is executing this instrument
solely in order to ensure that (a) this Grant encumbers such leasehold and any other
interest that the MDA may have now or hereafter in the SAM Property; and (b) in the
limited circumstances set forth in Subsection 5.C above, alternate access shall be
provided from Broad Street to the Alaskan Way Bridge. So long as the MDA has no
right to possession of the SAM Property, all obligations of “Grantor” for any
performance hereunder shall be the sole obligations of SALY. and its successors in interest
(not including MDA as such lessee), except that if at any time the Broad Street Access is
required pursuant to Subsection 5C and if SAM shall not then »e the ground lessee of the
MDA Property, any obligations of “Grantor” with respect to the MDA Property then shall

be those of the MDA.
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SEATTLE ART MUSEUM,
- a Washington nonprofit corporation

By: ]
Print Name:
Print Title:

MUSEUM DEVELOPMENT AUTHORITY OF SEATTLE,
a_public corporation chartered by the City of Seattle

By:
Print Name:
Print Title:

NOTICE: MUSEUM DEVELOPMENT AUTHORITY OF SEATTLE is organized
pursuant to Seattle Municipal Code (SMC) Chapter 3.110 and RCW 35.21.730-.755.
RCW 35.21.750 provides as follows: ' .

“All liabilities incurred by such public corporation, commission or authority shall
be satisfied exclusively from the assets and properties of such public corporation,
commission or authority and no creditor or other person shall have any right of action
against the city, town or county creating such public corporation, commission or
authority on account of any debts, obligations or liabilities of such public corporation,
commission or authority.” ' ' ‘

Accepted:
THE CITY OF SEATTLE

By: ~ Date:
Name:
Title:

EXHIBITS:
Exhibit 1 Legal description of SAM Property
Exhibit 2 Schematic design showing Skybridges and “Vee”
Exhibit 3 Legal description of MDA Property
Exhibit 4 Schematic design showing location of Broad Street Access
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STATE OF WASHINGTON )

)ss.
COUNTY OF KING )
I certify that I know or have satisfactory evidence that is

the person who appeared before me, and said person acknowledged that s/he signed this
instrument, on oath stated that s/he was authorized to execute the instrument and
acknowledged it as the of THE SEATTLE ART MUSEUM,
a Washington nonprofit corporation, to be the free and voluntary act of such party for the
uses and purposes mentioned in the instrument.

Dated:
(Seal or stamp) ,
' (Signature)
(Printed Name)
Notary Public
My appointment expires
STATE OF WASHINGTON )
’ ' SS.
COUNTY OF KING )
I certify that I know or have satisfactory evidence that 1s

the person who appeared before me, and said person acknowledged that s/he signed this
instrument, on oath stated that s/he was authorized to execute the instrument and
acknowledged it as the of THE MUSEUM DEVELOPMENT
AUTHORITY OF SEATTLE, a public corporation chartered by the City of Seattle
Washington, to be the free and voluntary act of such party for the uses and purposes
mentioned in the instrument. '

Dated:
(Seal or stamp)
(Signature)
(Printed Name)
Notary Public
My appointment expires
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GRANT EXHIBIT 1

LEGAL DESCRIPTION
of SAM Property

PARCEL A:

THAT PORTION OF THE NORTHEAST QUARTER OF SECTION 36, TOWNSHIP 25 NORTH, RANGE 3
EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON: OF SECTION 31, TOWNSHIP 25
NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF WILLIAM N.
BELL'S SEVENTH ADDITION TO THE CITY OF SEATTLE, ACCORDING TO THE PLAT THEREOF,
RECORDED IN VOLUME 2 OF PLATS: PAGE 82, IN KING COUNTY, WASHINGTON; AND OF THE
VACATED ALLEY THEREIN, DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST EASTERLY CORNER OF BLOCK 4 IN SAID ADDITION,;

THENCE NORTH 48 DEGREES 54'05" WEST ALONG THE SOUTHWEST MARGIN OF WESTERN
AVENUE 720.68 FEET-TO THE NORTHWEST LINE OF THAT PARCEL CONVEYED TO UNION OIL BY
DEED FROM IGNATZ STEINHART, DATED DECEMBER 4, 1909:

THENCE SOUTH 41 DEGREES 05'55" WEST ALONG SAID NORTHWEST LINE 193.88 FEET TO THE

NORTHEAST MARGIN OF ELLIOTT AVENUE, AS ESTABLISHED BY THE CITY OF SEATTLE

ORDINANCE NUMBER 12502;
THENCE SOUTH 42 DEGREES 59'09" EAST ALONG SAID NORTHEAST MARGIN 603.76 FEET TO THE

MOST WESTERLY CORNER OF SAID BLOCK 4;
THENCE SOUTH 48 DEGREES 54'59" EAST ALONG THE SOUTHWEST LINE THEREOF 120 FEET TO

THE MOST SOUTHERLY CORNER OF SAID BLOCK 4;
THENCE NORTH 41 DEGREES 07'49" EAST ALONG THE SOUTHEAST LINE THEREOF 256.08 FEET

TO THE POINT OF BEGINNING.

H
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PARCEL B:
THAT PORTION OF THE NORTHEAST QUARTER OF SECTION 36, TOWNSHIP 25 NORTH, RANGE 3

EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF SECTION 31, TOWNSHIP 25
NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON: OF BLOCKS
168A AND 1688, SUPPLEMENTAL PLAT OF SEATTLE TIDELANDS AND OF VACATED EAGLE
STREET, DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST NORTHERLY CORNER OF BLOCK 5, WILLIAM N. BELL'S SEVENTH
ADDITION TO THE CITY OF SEATTLE, ACCORDING TO THE PLAT THEREOF, RECORDED IN
VOLUME 2 OF PLATS, PAGE 82, IN KING COUNTY, WASHINGTON; '

THENCE SOUTH 41 DEGREES 07'49" WEST ALONG THE NORTHWEST LINE THEREOF, 27.58 FEET
TO THE MOST EASTERLY CORNER OF LOT 4 IN SAID BLOCK 1688, SEATTLE TIDELANDS;
THENCE SOUTH 41 DEGREES 10'09" WEST ALONG THE SOUTHEAST LINE OF SAID LOT 4, A
DISTANCE OF 91.78 FEET TO THE SOUTHWEST LINE OF SAID BLOCK 168B;

THENCE NORTH 48 DEGREES 49'51" WEST ALONG SAID SOUTHWEST LINE AND ITS EXTENSION
280.55 FEET TO ITS iNTERSECTION WITH THE SOUTHEASTERLY EXTENSION OF THE
SOUTHWEST LINE OF SAID BLOCK 168A, SEATTLE TIDELANDS; |

THENCE NORTH 41 DEGREES 10'23" WEST ALONG SAID EXTENSION AND SOUTHWEST LINE
389.58 FEET TO THE SOUTHEAST MARGIN OF BAY STREET;

THENCE NORTH 41 DEGREES 10'09" EAST ALONG SAID SOUTHEAST MARGIN 135.36 FEET TO THE
SOUTHWEST MARGIN OF ELLIOTT AVENUE AS ESTABLISHED BY CITY OF SEATTLE ORDINANCE
" NUMBER 12502;

THENCE SOUTH 43 DEGREES 00'51" EAST ALONG SAID SOUTHWEST MARGIN 670.08 FEET TO THE

POINT OF BEGINNING.




GRANT EXHIBIT 2

[Please see next page for schematic design showing Skybfidges and “Vee”)
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GRANT EXHIBIT 3

LEGAL DESCRIPTION OF MDA Property

PARCEL D:

LOTS 3 AND 4, BLOCK 5, WILLIAM N. BELL'S SEVENTH ADDITION TO THE CITY OF SEATTLE, ACCORDING TO THE
PLAT THEREOF RECORDED IN VOLUME 2 OF PLATS, PAGE 82, RECORDS OF KING COUNTY, WASHINGTON,
EXCEPTING THEREFROM THAT PORTION PLATTED AS SEATTLE TIDELANDS;

ALSO EXCEPTING THEREFROM, THAT PORTION DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE SOUTHEASTERLY LINE OF SAID LOT 3, DISTANT 14.408 FEET SOUTHWESTERLY
OF THE MOST EASTERLY CORNER OF SAID LOT;

THENCE NORTHERLY AND WESTERLY ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 24
FEET, AN ARC DI-STANCE OF 27.83 FEET TO /. POINT ON THE NORTHEASTERLY LINE OF SAID LOT 3, DIsT " NT 22
FEET NCRTHWESTERLY OF SAID MOST EASTERLY CORNER;

THENCE SOUTHEASTERLY ALONG SAID NORTHEASTERLY LINE TO SAID MOST EASTERLY CORNER;

THENCE SOUTHWESTERLY ALONG THE SOUTHEASTERLY LINE OF SAID LOT TO THE POINT OF BEGINNING.
TOGETHER WITH

LOTS 5 AND 6, BLOCK 168-B, SUPPLEMENTAL PLAT OF SEATTLE TIDELANDS, AS SHOWN ON THE OFFICIAL MAPS
OF SEATTLE TIDELANDS ON FILE IN THE OFFICE OF THE COMMISSIONER OF PUBLIC LANDS AT OLYMPIA, IN

WASHINGTON.
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GRANT EXHIBIT 4

[Please see next page for schematic design showing Broad Street Access]
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ORDINANCE ATTACHMENT B

LEGAL DESCRIPTION
of SAM’s Two Upland Blocks

PARCEL A:

THAT PORTION OF THE NORTHEAST QUARTER OF SECTION 36; TOWNSHIP 25 NORTH, RANGE 3
EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF SECTION 31, TOWNSHIP 25
NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF WILLIAM N.
BELL'S SEVENTH ADDITION TO THE CITY OF SEATTLE, ACCORDING TO THE PLAT THEREOF,
RECORDED IN VOLUME 2 OF PLATS, PAGE 82, IN KING COUNTY, WASHINGTON; AND OF THE
VACATED ALLEY THEREIN, DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST EASTERLY CORNER OF BLOCK 4 IN SAID ADDITION;

THENCE NORTH 48 DEGREES 54'05" WEST ALONG THE SOUTHWEST MARGIN OF WESTERN
AVENUE 720.68 FEET TO THE NORTHWEST LINE OF THAT PARCEL CONVEYED TQ UNION OIL BY
DEED FROM IGNATZ STEINHART, DATED DECEMBER 4, 1909;

THENCE SOUTH 41 DEGREES 05'55" WEST ALONG SAID NORTHWEST LINE 193.88 FEET TO THE
NORTHEAST MARGIN OF ELLIOTT AVENUE, AS ESTABLISHED BY THE CITY OF SEATTLE

ORDINANCE NUMBER 12502;
THENCE SOUTH 42 DEGREES 59'09" EAST ALONG SAID NORTHEAST MARGIN 603.76 FEET TO THE

MOST WESTERLY CORNER OF SAID BLOCK 4;
THENCE SOUTH 48 DEGREES 54'59" EAST ALONG THE SOUTHWEST LINE THEREOF 120 FEET TO

THE MOST SOUTHERLY CORNER OF SAID BLOCK 4;

THENCE NORTH 41 DEGREES 07'49" EAST ALONG THE SOUTHEAST LINE THEREOF 256.08 FEET

TO THE POINT OF BEGINNING.
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PARCEL B:
THAT PORTION OF THE NORTHEAST QUARTER OF SECTION 36, TOWNSHIP 25 NORTH, RANGE 3

EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF SECTION 31, TOWNSHIP 25
NORTH, RANGE 4 EAST, WILLAMETTE MERIDIAN, IN KING COUNTY, WASHINGTON; OF BLOCKS -
168A AND 168B, SUPPLEMENTAL PLAT OF- SEATTLE TIDELANDS AND OF VACATED EAGLE
STREET, DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST NORTHERLY CORNER OF BLOCK 5, WILLIAM N. BELL'S SEVENTH
ADDITION TO THE CITY OF SEATTLE, ACCORDING TO THE PLAT THEREOF, RECORDED IN
VOLUME 2 OF PLATS, PAGE 82, IN KING COUNTY, WASHINGTON,;

THENCE SOUTH 41 DEGREES 07'49" WEST ALONG THE NORTHWEST LINE THEREOF, 27.58 FEET
TO THE MOST EASTERLY CORNER OF LOT 4 IN SAID BLOCK 1688, SEATTLE TIDELANDS;
THENCE SOUTH 41 DEGREEé 10'09" WEST ALONG THE SCUTHEAST LINE OF SAID LOT 4, A
DISTANCE OF 91.78 FEET TO THE SOUTHWEST LINE OF SAID BLOCK 168B;

THENCE NORTH 48 DEGREES 49'51" WEST ALONG SAID SOUTHWEST LINE AND TS EXTENSION
280.55 FEET TO ITS INTERSECTION WITH THE SOUTHEASTERLY EXTENSION OF THE
SOUTHWEST LINE OF SAID BLOCK 168A, SEATTLE TIDELANDS; ,

THENCE NORTH 41 DEGREES 10'23" WEST ALONG SAID EXTENSION AND SOUTHWEST LINE
389.58 FEET TO THE SOUTHEAST MARGIN OF BAY STREET,

THENCE NORTH 41 DEGREES 10'09" EAST ALONG SAID SOUTHEAST MARGIN 135.36 FEET TO THE
SOUTHWEST MARGIN OF ELLIOTT AVENUE AS éSTABLlSHED BY CITY OF SEATTLE ORDINANCE

NUMBER 12502;
THENCE SOUTH 43 DEGREES 00'51" EAST ALONG SAID SOUTHWEST MARGIN 670.08 FEET TO THE

POINT OF BEGINNING.
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ORDINANCE ATTACHMENT C
-PERMITTED ENCUMBRANCES

1. RIGHT TO MAKE SLOPES FOR CUTS OR FILLS UPON PROPERTY HEREIN
DESCRIBED AS PROVIDED FOR IN CITY OF SEATTLE ORDINANCE NOS. 18109
AND 28000.

2. AGREEMENT AND THE TERMS AND CONDITIONS THEREOF.

BETWEEN: UNION OIL COMPANY OF CALIFORNIA
AND: CITY OF SEATTLE

'RECORDED: NOVEMBER 20, 1980

RECORDING NUMBER: 8011200455

REGARDING: PROPERTY USE AND DEVELOPMENT

SAID AGREEMENT IS A RE-RECORDING OF INSTRUMENT RECORDED
UNDER RECORDING NUMBER 8010290676.

3. AGREEMENT AND THE TERMS AND CONDITIONS THEREOF:

BETWEEN: UNION OIL COMPANY OF CALIFORNIA
AND: CITY OF SEATTLE

RECORDED: NOVEMBER 20, 1980

RECORDING NUMBER: 8011200456

REGARDING: PROPERTY USE AND DEVELOPMENT

SAID AGREEMENT IS A RE-RECORDING OF INSTRUMENT RECORDED
UNDER RECORDING NUMBER 8010290677. -

4. TERMS AND PROVISIONS OF CITY OF SEATTLE ORDINANCE NO. 40057
RELATING TO CONSTRUCTION, MAINTENANCE AND OPERATION OF A
CONDUIT OR SUBWAY UNDERNEATH AND ACROSS ELLIOTT AVENUE
BETWEEN PARCELS A AND B, NOT EXCEEDING 14 FEET IN WIDTH, THE
NORTHERLY MARGIN OF WHICH IS TO BE 86 FEET SOUTHERLY OF AND
PARALLEL WITH THE SOUTHERLY MARGIN OF BAY STREET.

5. TERMS AND PROVISIONS OF CITY OF SEATTLE ORDINANCE NOS. 98301 AND
118042 RELATING TO CONSTRUCTION, MAINTENANCE AND OPERATION OF
A SYSTEM OF PIPELINES AND APPURTENANCES IN, UNDER, ALONG AND
ACROSS ALASKAN WAY BETWEEN PARCELS B AND C WITHIN A STRIP OF
LAND 30 FEET IN WIDTH, APPROXIMATELY 40 FEET SOUTHERLY OF BAY

STREET.

6. COVENANTS, CONDITIONS AND RESTRICTIONS CONTAINED IN
INSTRUMENT, BUT OMITTING ANY COVENANTS OR RESTRICTIONS, IF ANY,
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10.

“11.

12.

13.

BASED UPON RACE, COLOR, RELIGION, SEX, SEXUAL ORIENTATION,
FAMILIAL STATUS, MARITAL STATUS, DISABILITY, HANDICAP, NATIONAL
ORIGIN, ANCESTRY, OR SOURCE OF INCOME, AS SET FORTH IN APPLICABLE
STATE OR FEDERAL LAWS, EXCEPT TO THE EXTENT THAT SAID COVENANT
OR RESTRICTION IS PERMITTED BY APPLICABLE LAW:

RECORDED: . DECEMBER 7, 1999
RECORDING NUMBER: 19991207001745

COVENANTS, CONDITIONS AND RESTRICTIONS CONTAINED IN

INS, RUMENT, BUT OMITTING ANY COVENANTS OR RESTRICTIONS, IF ANY,
BASED UPON RACE, COLOR, RELIGION, SEX, SEXUAL ORIENTATION,
FAMILIAL STATUS, MARITAL STATUS, DISABILITY, HANDICAP, NATIONAL
ORIGIN, ANCESTRY, OR SOURCE OF INCOME, AS SET FORTH IN APPLICABLE
STATE OR FEDERAL LAWS, EXCEPT TO THE EXTENT THAT SAID COVENANT
OR RESTRICTION IS PERMITTED BY APPLICABLE LAW:

RECORDED: DECEMBER 7, 1999
RECORDING NUMBER: 19991207001746

PROPERTY USE AND DEVELOPMENT AGREEMENT, INCLUDING THE TERMS
AND PROVISIONS THEREOF:

RECORDED: FEBRUARY 21,2003
RECORDING NUMBER: 20030221002536

MEMORANDUM OF DRAINAGE CONTROL, INCLUDING THE TERMS AND
PROVISIONS THEREOF:

RECORDED: JULY 12, 2004
RECORDING NUMBER: 20040712001525

COVENANT GEOLOGIC HAZARD AREA, INCLUDING THE TERMS AND
PROVISIONS THEREOF:

RECORDED: JTULY 18, 2005
RECORDING NUMBER: 20050718002400

NON-DELINQUENT TAXES AND ASSESSMENTS.

GROUND LEASE DATED OCTOBER 1, 2002, BETWEEN BORROWER, AS
GROUND LESSOR, AND THE MUSEUM DEVELOPMENT AUTHORIT Y; AS
TENANT. '

SUBLEASE DATED OCTOBER 1, 2002, BETWEEN BORROWER AS SUBTENANT
AND THE MUSEUM DEVELOPMENT AUTHORITY AS SUBLANDLORD.




CONSTRUCTION AND FINANCE AGREEMENT
BETWEEN THE CITY OF SEATTLE
_ AND
SEATTLE ART MUSEUM FOR WORK ON PUBLIC PARK PROPERTY
ASSOCIATED WITH OLYMPIC SCULPTURE PARK

This Agreement is entered into between The CITY OF SEATTLE, a Washington
municipality (“City”), and the SEATTLE ART MU SEUM, a Washington nonprofit
corporation (“SAM”™), and is consented to by the MUSEUM DEVELOPMENT
AUTHORITY OF SEATTLE, a public corporation chartered by the City of Seattle
("MDA"), regarding the construction and financing of certain improvements associated
with the Olympic Sculpture Park (OSP) on public park property known as Myrtle
Edwards Park and Alaskan Way Boulevard.

RECITALS

A The City approved a tax levy known as The 2000 Neighborhood Parks, Green |
Spaces, Trails, and Zoo Levy as proposed by Ordinance 120024 and approved by Seattle
voters on November 7, 2000. One of the provisions of the 2000 Neighborhood Parks,
Green Spaces, Trails, and Zoo Levy was funding for a waterfront connéction from Myrtle
Edwards Park to the Belltown Area. The design of the Olympic Sculpture Park together
with the Grant of Access realizes that objective by incorporating a public connection
from Belltown to Elliott Bay via pedestrian pathways (at grade and above grade) and
skybridges over public rights of way.

B. On October 24, 2005, the City of Seattle enacted Ordinance #1 15429, which
granted a Skybridge Permit (“Permit”) to SAM to construct and maintain for a period of
twenty-five (25) years, and renewable for an additional twenty-five (25) years upon the
conditions specified in the aforesaid Permit, two skybridges; one across Elliott Avenue
and one across Alaskan Way. As a condition of that Permit, SAM must execute and
deliver to the City a Grant of Access, which grants certain rights of public access over
and upon the skybridges and pathways within a Public Access Area as defined in the
Grant of Aczess; and

C. In addition to the above referenced legislation, Grant of Access, and this
Construction and Finance Agreement, the City and SAM intend to enter into an
agreement regarding the operation and maintenance of certain elements of the OSP, the
aforementioned skybridges and pathways, and the City-owned Boulevard.

D. The City adopted Ordinance No. 121721 on February 2, 2005 designating
Alaskan Way to be Alaskan Way Boulevard (a park boulevard) north of Broad Street and
south of the northern edge of Bay Street as a “park boulevard” and transferring
Jurisdiction for the designated area from Seattle Department of Transportation to the
Department of Parks and Recreation (DPR) providing for transportation, trail and utility

purposes to continue,
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E. The above-described Alaskan Way Boulevard shall hereafter, be referred to as
“the Boulevard. '

F. The Boulevard, as well as portions of Myrtle Edwards Park are supported by a
seawall which is a significant structural element supporting lands to its east.

G. The City and SAM have acknowledged the public benefits to be derived from a
consistent design philosophy applied to the Olympic Sculpture Park, the connection to
the Boulevard and other improvements including a salmon habitat restoration project at
the juncture of the shoreline between the Olympic Sculpture Park and Myrtle Edwards
Park by installation of a natural beach, each of which is described in that agreement titled
“Design Agreement” executed by the City and SAM in accordance with Ordinance

No. 119982 approved June 12, 2000,.

H. Although it will consist of both privately owned and publicly owned property,
both the privately owned land and the publicly owned land will be operated by SAM as
the Olympic Sculpture Park as provided in the Skybridge Ordinance, the Operation and
Maintenance Agreement and the Grant of Access.

I SAM has committed to contributing $2 million towards public improvements
within the Olympic Sculpture Park as depicted in the 100% Construction Drawings for

the OSP.

J. The Museum Development Authority of Seattle, a public corporation chartered by
the City of Seattle ("MDA"), is owner of the real property legally described on Exhibit 3,
attached to the Grant of Access and incorporated herein ("Parcel D" or "MDA Property").
For general reference only, that parcel is indicated with the letter D on Exhibit 2 to the
Grant of Access. MDA acquired the MDA Property from the City subject to use and
development restrictions, including the requirement that the MDA Property be used and
developed only as a sculpture garden, park or other open space as part of the SAM
Olympic Sculpture Park ("OSP"), with public access free of charge in perpetuity. MDA
also is lessee of the SAM Property under a lease from SAM for the purpose of conducting
certain environmental work, subject to a sublease and operating agreement back to SAM.
SAM is developing the OSP on the SAM Property and, pursuant to a ground lease from
MDA, the MDA Property.

NOW, THEREFORE, in consideration of the Recitals and the mutual promises
and provisions hereinafter set forth, and for good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, the parties agree as follows:

AGREEMENT
Pursuant to the terms of this Agreement, which is subject to approval by

appropriate Ordinance, the delivery of a fully executed Operation and Maintenance
Agreement, and conditioned upon delivery by SAM of the Grant of Access called for
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under the Skybridge Permit and the completion of those improvements to the OSP set
forth in Section 5 of this Agreement, including installation of the Broad Street pathway,
the City agrees to pay SAM the sum of $2.1 as provided herein.

1. IDENTIFICATION OF PARTIES AND PROPERTY AFFECTED BY THIS
AGREEMENT

A. Property. This Agreement pertains to the Olympic Sculpture Park
(OSP) consisting of both privately owned and publicly owned lands including portions of
Alaskan Way (“the Boulevard”), as described in Ordinance No. 121721, together with
portions of Myrtle Edwards Park, all more specifically described in Exhibit A attached
hereto and as shown on the Map designated as Exhibit B, also attached.

B. Parties. The parties to this Agreement are the City of Seattle, the ‘
Seattle Art Museum, which is developing the Olympic Sculpture Park. The MDA is
signing the Consent attached hereto.

2,  EXHIBITS TO AGREEMENT
A, Exhibit A - Property Description
B. Exhibit B - Site Map
C. Exhibit C - Plans and Specifications for construction within Alaskan Way

and Myrtle Edwards Park as submitted and permitted for construction by
Seattle Department of Planning and Development

Exhibit D —~ Embayment Plan/ Seawall Buttressing Plan

Exhibit E — Skybridge Ordinance 115429 (“the Permit”) including form of
Grant of Access

F. Exhibit G — Operation & Maintenance Agreement

™o

3. DEFINITIONS

A. “City” means The City of Seattle.

B. “SAM” means Seattle Art Museum.

C. “OSP” generally means the Olympic Sculpture Park, including both SAM-
owned parcels and the city-owed Alaskan Way Boulevard (“the
Boulevard”).

D. “DPR” means Seattle Department of Parks and Recreation.

E. “SDOT” means Seattle Department of Transportation.

F. “Skybridges” means the two elevated pedestrian and wheelchair accessible
walkways which are the subject of the Permit.

G. “Elliott Avenue Skybridge” means the elevated pedestrian walkway above

Elliott Avenue.
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H. “Alaskan Way Skybridge” means the elevated pedestrian walkway above
the Burlington Northern Santa Fe Railway (or lower-case railroad)
franchise area connecting Broad Street to the Boulevard. The Alaskan
Way Skybridge includes the ramp, stairs and abutment where it connects
with Broad Street and the Boulevard

1. “BNSF” means the Burlington Northern Santa Fe Railway franchise area
in the Alaskan Way park boulevard.

J. “ProParks Levy” means The 2000 Neighborhood Parks, Green Spaces,
Trails, and Zoo Levy.

K. “Embayment” means the beach, which will b installed by SAM pursuant
to the terms of this Agreement, at the juncture of the shoreline between the
Olympic Sculpture Park and Myrtle Edwards Park.

L. “Boulevard” means that portion of Alaskan Way north of Rroad Street and
south of the northern edge of Bay Street designated as park Boulevard by
Ordinance 121721. The term “the Boulevard” excludes the ramp, stairs,
abutment and any other component that are part of the Alaskan Way
Skybridge, as defined above

M. “Seawall Buttress” means ’the buttressing for the seawall adjoining that
portion of the Boulevard to be constructed pursuant to the terms of this
Agreement,

N. “Grant of Access” means an at and above grade pedestrian and wheelchair
accessible access area as provided in the Skybridge Ordinance and Grant
of Access.

O. “VEE” means the at and above grade structure stretching between Western
Avenue and Alaskan Way, upon which is located the pedestrian and
wheelchair accessible pathway traversing the OSP.

P. “Connection Work” means the work which is the subject of this
Agreement to make the Belltown to Waterfront pedestrian connection.

4. TERM

The term of this Agreement shall be five (5) years and shall terminate upon
completion of the construction activities called for under its terrus, The termination date
may be extended by the City for an additiona! period not to exceed two (2) years, to allow
SAM to complete the work called for herein, unless otherwise modified in writing upon
mutual agreement of the parties.
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5. PAYMENT

The work to provide the Belltown to Waterfront connection and the Be:.i¢ vard
improvements consists of all of the following as depicted on the 100% Construction
Drawings: the paths (including the Rroad Street path) and skybridges linking Western
Avenue to the Boulevard and the improvements to the Boulevard, to be constructed on
both land owned by SAM and on public property, to create the Belltown to Waterfront
connection envisioned in the Fro-Parks 2000 Levy; referred to collectively as the
“Connection Work™.

A. Prerequisites to Payment. Upon completion of the construction by SAM of the
Connection Work, the City shail pay SAM an amount not to exceed $2,100,000
for the completed improvements. Payment of the City funds is conditioned upon
(a) the execution of and compliance with the material terms of this Agreement,
(b) SAM’s execution and delivery to the City of the Grant of Access, in the form
contained in Exhibit E hereto, (c) the execution of the Operating and Maintenance
Agreement attached as Exhibit F hereto; (d) Seattle City Council adoption of
ordinances approving each of these Agreements.

B. Pursuant to-the terms of this Agreement, SAM represents and warrants to the City
that prior to the commencement of construction of the improvements called for
herein, SAM shall have secured all of the funds, financing or other firm
commitments and shall have obtained all permits necessary to execute all of the
work depicted on the 100% construction drawings as described in this Agreement.

C. Upon substantial completion of the Connection Work SAM shall within 30 days,
submit to the DPR , a detailed written pay request (or invoice) together with such
supporting documentation as DPR shall request, demonstrating to the satisfaction
of the City that SAM has incurred the expenses identified therein and has
completed the Connection Work. Upon Physical Completion of the Connection
Work, SAM shall certify to the City that all of the Connection Work of the project
has been completed, all payment requests have been delivered to the City and all
of the contractors, subcontractors and matrrial men of the project have been paid
and all taxes, wages and benefits have been paid or discharged. In the event that
the pay request is not complete or is lacking in necessary supporting
documentation, DPR shall return the same to SAM ideniifying the deficiencies in
writing and request.ng that SAM resubmit the pay request. If the pay request is
deemed by DPR. to be sufficicnt, DPR shall inspect the Connection Work, and
either accept or reject the Connectio~ wark. In the event that DPR rejects the
Connection Work, it shall notify S, .M in writing of any deficiency and SAM shall
undertake to remedy the deficiency before re-submitting the pay request. The City
will make every effort to review and reimburse SAM promptly upon of receipt of
a fully supported pay request. DPR approval and or payment of any payment
request or of any series or all such: payment requests shall not relieve SAM or its
contractors or subcontractors of any obligation under this Agreement.
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6. PUBLIC WORKS

A. All project components to be constructed or installed on public property shall be
constructed as Public Works, except to the extent any work may be exempted by
law. Public Works are defined in, and subject to, the laws of the State of
Washington and the Seattle Municipal Code. SAM shall cooperate with the City’s
Department of Executive Administration (DEA) Contract Services to prepare or
direct the preparation of all bid packages and manage the bid process. SAM shall
be respensible for the generation and management of all documentation necessary
te the administration of the project as a Public Work and shall submit the same for
approval.

B. Any and all bids, documentation and processes shall be subject te review and
approval by the City’s Department of Executive Services Administration (DEA),
Contracting Services Division.

C. Prior to commencement of construction ef any portion of the work described in
this Agreement that are to be constructed or installed on public property, SAM
shall furnish in a form and amount acceptable to the City such surety bonds and
proof of insurance as described below in Sectior: 16 of this Agreement
(“Insurance and Bonds”).

D. DEA Contracting Services together with project management through DPR shall
administer all coniract payments made by the City.

7. RIGHT OF ENTRY FOR CONSTRUCTION PURPOSES

This Agreement shall constitute the City’s permission to SAM to enter upon and
construct the improvements as shown on the attached Exhibits B and C, and to enter
Alaskan Way to construct the improvements relating to the new streetcar trolley tracks,
station and related facilities. All such work shall be constructed in accordance with the
above meniioned “Exhibits” and subject to the conditions noted below. Provided,
however, this right of entry and consent to construction shall not relieve SAM of the
obligation to obtain any building or construction permit, shoreline permit, or other
permit, license or permission otherwise required for the construction of the improvements
called for herein.

8. FINAL PLAN REVIEW AND COMMENT

Prior to commencing any construction work, SAM shall provide DPR 100%
Construction Drawings (CDs) for final review and comment to assure that final Plans and
Specifications conform to City Standards as noted below and to azsure that they conform
to the agreed upon design. The form and format (including both paper and electronic
versions) of the CDs shall be as directed by DPR and SAM shall bear all expenses
associated therewith. Within 10 working days, DPR shall either approve the same or
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return them for correction. Upon approval, SAM shall submit the approved 100%
Construction Drawings to DEA, Contracting Services, for advertising any contract for
public bid, to the extent bidding is required. SAM will assign to the City a non-exclusive
right, along with SAM, to use the drawings and designs to build the improvements within
the Boulevard and the Skybridges, subject to SAM’s architects approval. The review and
comment supplied by DPR shall not relieve SAM ot the obligation to obtain any
necessary permits or relieve it of the obligation to conform to applicable design and
building codes.

9. CONSTRUCTION PHASE

A

SAM shall not commence construction within the Boulevard or the
Alaskan Way Skybridge, until it has been given written Notice to Proceed
by DPR. DPR will not issue the Notice to Proceed until all of the
conditions of this Agreement have been met and all permits necessary for

the construction of the work within Alaskan Way and for the Alaskan Way

Skybridge have been issued.

In administering any construction contract relating to the Boulevard and
the Alaskan Way Skybridge, SAM shall adhere to the following City
processes:

1).

2).

3).

Reject any work that does not conform to the Contract Documents
submitted to DPR. Reject and halt any work that is deemed to be
hazardous, in violation of code, or otherwise involve a health or
safety issue that jeopardizes a worker or the public at large.

Prepare Modification Proposals and Change Orders for approval
by DPR. A Modification Proposal is a written proposal originated
by SAM, and is required in each instance where SAM intends to
alter the appearance, usage or durability, product or feature of the
agreed design of any aspect of the work whether or not the same
will result ii: an increase in cost to the City and if so the full
amount of such increase, exclusive of taxes. A Change Order is a
written directive originated by the City directing SAM to execute
additional work and specifying the amount to be zilowed therefore,
exclusive of taxes. Neither Modification Proposels nor Change
Orders shall be deemed to have any cffect unless and until they are
signed by both DPR and SAM.

At the conclusion of the work and prior to the City’s Final
Acceptance SAM shall furnish DPR with two (2) original complete
sets of: Mylar drawings (“record” drawings), reflecting the final
“as-built” condition of thc Project. When originals are submitted,
they shall be on City-approved Mylar. The “record” drawings shall
also be provided to DPR in electronic format (Auto CAD 2000 or
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later version) on compact discs as vector diagrams and delivered
with Mylar drawings. Black background prints are not acceptable.
The electronic media shall be compatible with City of Seattle CAD
Line Weight and Symbols and additionally SAM shall furnish one
CD with all files in PDF format. SAM will assign to the City a
non-exclusive rignt, along with SAM, to use the drawings and
designs to build the improvements within the Boulevard and the
Skybridges, subject to SAM’s architects approvai.

4) SAM shall review for accuracy and provide to DPR, contractor
copies of all maintenance manuals, which may include operating
manuals, equipment brochures, paint schedules and material
brochures, to DPR, bound in loose leaf binders, appropriately
labeled, indexed and tabbed. SAM shall develop and provide, at
physical completion, and shall upon completion, furnish the
Management Plan as provided in the Operation and Maintenance
Agreement.

10. PLACEMENT OF ARTWORK

A.

For any work contracted for by SAM after the date of this Agreement that
will be located within the Boulevard, the Elliott Avenue Skybridge, the
Alaskan Way Skybridge, the Embayment, or Seawall buttress, SAM shall
not contract for, nor shall it place any artwork including any works of
visual art including any painting, mural, drawing, print, sculpture, mosaic
or still photograph, as the same are defined in the Visual Artists Rights
Act (VARA) 17 U.S.C. § 101, as now enacted or hereafter modified, ,
without first having either (i) determined that VARA will allow removal
or relocation of the artwork or (ii) obtained from the artist a written waiver
and agreement in a form approved by the City, waiving any right to the
permanent emplacement of said artwork, and which written waiver and
agreement grants to SAM and to the City the right of, removal or
relocation of said work. In contracting for any maps, visitor guides or
directories, SAM shall require that the contract therefore specifically
exclude the same from the defined coverage’s afforded artwork by VARA.

The existing agreements for the creation and placement of the fountain
entitled, Father and Son, by artist Louise Bourgeois, at the entry plaza
with the Boulevard, allow SAM to relocate the work, subject to
consultation with the artist and concurrence with the oversight committee.
For any other work acquired or contracted for by SAM before the date of
this Agreement, SAM will not place any work covered by VARA on the
Boulevard, the Elliott Avenue Skybridge, the Alaskan Way Skybridge, the
Embayment, or Seawal: buttress that cannot be removed or relocated
pursuant to VARA or pursuant to the terms of any agreement or waiver
with the artist.
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C. SAM will indemnify, defend and hold harmless the City from any claims,
actions, suits, liability, loss, costs, expenses or damages of every kind and
description arising under VARA for any work placed by or with the
permission of SAM on the Boulevard, the Elliott Avenue Skybridge, the
Alaskan Way Skybridge, the Embayrient, or Seawall buttress.

THIS NEXT SECTION 11 NOW COMBINED WITH SECTION 5

11. EQUAL OPPORTUNITY AND OUTREACH
As it pertains to any portions of the work executed on publicly owned land,

A. As it pertains to activity governed by this Agreement, SAM shall not
discriminate against any employee or applicant for employment because
of race, religion, creed, age, color, sex, marital status, sexual orientation,
gender identity, political ideology, ancestry, national origin, or the
presence of any sensory, mental or physical handicap unless based upon a
bona fide occupational qualification. SAM shall take affirmative action to
ensure that applicants are employed, and the employees are treated during
employment, without regard to their creed, religion, race, age, color, sex,
national origin, marital status, political ideology, ancestry, sexual
orientation, gender identity, or the presence of any sensory, mental or
physical handicap. Such action shall include, but not be limited to the
following: employment, upgrading, demotion, or transfer, recruitment or
recruitment advertising, layoff or termination, rates of pay, or other forms
of compensation and selection for training, including apprenticeship.
SAM shall post in conspicuous places, available to employees and
applicants for employment, notices as provided by the City of Seattle
setting forth the provisions of this nondiscrimination clause.

B. SAM shall encourage the use of women and minority employees and
apprentices on this project and encourage outreach efforts in employment
opportunities. Outreach efforts may include use of targeted solicitation
lists, advertisements in publications directed to underrepresented
communities, providing student internships or apprentice opportunities,
noting SAM’s Equal Employment Opportunity (EEO) policy in
solicitations, emphasizing EEO and outreach policies within SAM and
using the services of available minority community and public
organizations to perform outreach
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12. NONDISCRIMINATION IN EMPLOYEE BENEFITS

To the extent SMC Ch. 20.45 is applicable to this Agreement on any portions of
the work to be executed on publicly owned land; SAM shall have the following

obligations:

A.

13.

Compliance With SMC Ch. 20.45: SAM, as it pertains to any construction
activity governed by this Agreement, shall comply with the requirements
of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such
requirements, under which the SAM is obligated to provide the same or
equivalent benefits (“equal benefits”) to its employees that are involved in
the construction activity governed by this Agreement with domestic
partners as the SAM provides to its employees with spouses. At the City’s
request, the SAM shall provide complete information and verification of
the SAM’s compliance with SMC Ch. 20.45. To the extent SMC Ch.
20.45 is applicable to this Agreement, then failure to cooperate with such a
request shall constitute a material breach of this Agreement, after
delivering a written notice and expiration of the time for under Section 25
(Default) below. (For further information about SMC Ch. 20.45 and the
Equal Benefits Program Rules call (206) 684-0430 or review information
at http://cityofseattle.net/contract/equalbenefits.)

Remedies for Violations of SMC Ch. 20.45: : If and to the extent SMC
Ch. 20.45 is applicable to this Agreement, then any violation of this
Section 13 shall be a material breach of this Agreement for which the City,
after delivering a written notice and expiration of the time for under
Section 25 (Default) below, may:

1). Require SAM 1o pay aciual damages for each day that SAM is in
violation of SMC Ch. 20.45 during the term of the Agreement; or

2). Terminate the Agreement; or
3). Impose such other remedies as specifically provided for in SMC

Ch. 20.45 and the Equal Benefits Program Rules prorulgated
there under.

OTHER LEGAL REQUIREMENTS

General Requirement: SAM, at no expense to City shall comply with all
applicable laws of the United States and the State of Washington, the
Charter and ordinances of City; and rules, regulations, orders, and
directives of their administrative agencies and the officers thereof.
Without limiting the generality of this paragraph, SAM shall specifically
comply with the following requirements of this section.
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14.

Licenses and Similar Authorizations: SAM at no expense to City, shall
secure and maintain in full force and effect during the term of this
Agreement all required licenses, permits, and similar legal authorizations,
and comply with all requirements thereof.

Use of Recycled Content Paper: SAM shall use, whenever commercially
reasonable and practicable, recycled content paper on all documents
submitted to City in accordance with SMC 20.60.213.

Americans With Disabilities Act: SAM shall comply with all applicable
provisions of the Americans With Disabilities Act of 1990 (ADA) in
performing its obligations under this Agreement. Failure to comply with
the provisions of the ADA shall be a default subject to the notice and cure
provisions of Section 25 below.

Fair Contracting Practices Ordinance: SAM shall comply with the Fair
Contracting Practices Ordinance of the City of Seattle (Ordinance
119601), as amended. Conduct made unlawful by that ordinance
constitutes a breach of contract. Engaging in an unfair contracting
practice may also result in the imposition of a civil fine or forfeiture under
the Seattle Criminal Code as well as various civil remedies.

INDEMNIFICATION

SAM, by entering into this Agreement, hereby releases the City from any
and all claims resulting from damage or loss to its own property and does
covenant and agree for itself, its successors and assigns, The City of
Seattle, to at all times indemnify, defend and save harmless The City of
Seattle from all claims, actions, suits, liability, loss, costs, expenses or
damages of every kind and description (excepting only such damages that
may result from the sole negligence of the City), which may accrue to, or
be suffered by, any person or persons and/or property or properties,
including without limitation, damage or injury to SAM, its officers,
agents, employees contractors, invitees, tenants and tenants’ invitees,
licensees or its successors and assigns, by reason of the maintenance
operation or use of improvements or any portion thereof made pursuant to
this or any other agreement between the parties hereto regarding the OSP.

In any action against the City of Seattle, by any employee of SAM, its
contractor, subcontractors, sub-subcontractors, agents, or anyone directly
or indirectly employed by any of them, the indemnification obligation of
this Section shall not be limited by a limit on the amount or type of
damages, compensation, or benefits payable by or for SAM, its contractor
or any subcontractor under RCW Title 51, the Industrial insurance Act, or
any other employee benefit acts. Likewise, any City indemnification in
thie event of concurrent negligence shall not be limited by RCW Title 51.
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In addition, SAM and the City each waives immunity as to the City of
Seattle only or SAM only, as applicable, in accordance with RCW Title 51
and shall require that in any construction contract, that it shall require its
contractor to waive such immunity.

If it is determined by a court of competent jurisdiction, that RCW 4.24.115
- applies to this ordinance or that other concurrent negligence has occurred,
then in the event claims or damages are caused by or result from the
concurrent negligence of:

1). The City, its agents, contractors or employees; or

2). SAM, its agents, contractors, or employees.

Then each party shall indemnify the other to extent of that party’s negligence.

INSURANCE AND BONDS

INSURANCE. The following minimum insurance requirements
shall apply to this Agreement.

1). Coverage’s and Limits of Liability

a). SAM Liability Insurance. SAM, at no expense to the City,
shall maintain continuously throughout the Term of this
Agreement Commercial General Liability (CGL) and
Automobile Liability insurance with a limit of liability of
not less than $10,000,000 each occurrence of combined
single limit bodily injury and property damage for claims
occurring on, in or about the OSP property.

b). SAM Property Insurance. During the course of
construction, SAM shall maintain all builders risk property
insurance on the improvements within the Boulevard with a
limit of liability of not less than the sum of the total
construction contract values, the total design consultant
contract values and sales tax. SAM shall cause its property
insurer(s) to provide an insurer’s waiver of subrogation in
favor of the City.

2). Consultant and Contractor Insurance.
a). SAM shall require that all design team members,
construction management consultants, program

management consultants and environmental consultants on
the project with whom it contracts that render professional
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services on the OSP project maintain professional liability
insurance with a minimuni limit of liability of $1,000,000
each claim or any greater limit that SAM deems prudent.

b). During the course of construction, SAM shall cause all
contractors to maintain CGL and Automobile Liability and
Umbrella/Excess insurance as required with a limit of
liability of not less than £5,000,000 each occurrence of
combined single limit bodily injury and property damage
for claims occurring on, in, or about the OSP property.
CGL insurance shall include Premises/Operations,
Products/Completed Operations, Contractual Liability,
Independent Contractors and Stop Gap/Employers
Liability. SAM shall, in addition, incorporate subparagraph
B. herem (“Terms and Conditions”) in all contractor
agreements.

c). During the course of construction, SAM shall cause all -
contractors to maintain Worker’s Compensation insurance
in accordance with the provisions of Title 51 of the Revised
Code of Washington (RCW) and contractors shall be
responsible for ensuring that workers compensation
insurance is in force for any subcontractor. Additionally, if
the scope of work requires working in, on or around a
navigable waterway, the contractor and any subcontractor,
if legally required to do so, shall maintain United States
Longshore and Harbor Workers Act (USL&H) coverage
and Jones Act in compliance with Federal Statutes. If the
contractor is qualified as a self-insurer in accordance with
chapter 51 RCW, it shall so certify to the SAM and to the
City.

Y . S R LY. . TP YR "
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3). Terms and Conditions

a). As respects SAM and contractor liability insurance, the City
: shall be an additional insured for primary and
noncontributory limits of liability as documented by a copy
of an additional insured endorsement or a copy of blanket
additional insured policy wording.

b).  Limits of liability referenced herein are minimum limits
only and shall not be construed as limiting neither the
liability of SAM or any SAM contractor nor the liability of
any insurer of SAM or any SAM contractor.
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c). | Insurers shall have a minimum A- VII A.M. Best’s rating
unlcss reocured under the provisions of chapter 48.15
RCY or otherwise approved by the City.

d).  Insurers shall provide 45 day written notice of cancellation
to the City in accordance with chapter 48.18.290 RCW,
except 30 days for insurance policies procured under the
provisions of chapter 48.15 RCW and 10 days for non-
payment of premium.

e). Current certification of insurance, including a copy of an
additional insured endorsement or a copy of blanket
additional insured policy wording, shall be maintained on
file with the City at the address specified in Section 15.
(“Notices”) of this Agreement.

B. BONDS

Prior to the commencement of any work under the provisions of this
Agreement, SAM shall furnish the following:

1). Payment and performance bonds for 100% of the estimated
construction cost of the work to be performed for the Alaskan Way
Skybridge, including all Change Orders and staie sales tax, in a
form acceptable to the City. No payment or performance bond is
required if the Contract Amount is $25,000 or less and Contractor
agrees that the City may, in lieu of the bond, retain 50% of the
Contract Amount for the period allowed by RCW 39.08.010.

C. ADDITIONAL BOND SECURITY

In addition to the forep~:.iz, and upon notice from the City, SAM shall
require any contractor to promptly furnish additional security required to
protect the City and persons supplying labor or materials required by the
Contract Documents if:

1). The City has a reasonable objection to the surety; or
2). Any surety fails to furnish reports on its financial condition if
requested by the City. '
16. ENVIRONMENTAL INDEMNITY -

* The parties acknowledge the existing Environmert Agreement between the City
and SAM dated December 7, 1999 (“Environmental Agreement”). No change of rights,
obligations, or responsibilities under the existing Environmental Agree:ent shail vccur
as a result of this Agreement, except as expressly provided in this section. SAM shall be
responsible for any and all costs that arise from or are related to soil removal, if required,
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and recapping of soil, if required, to the extent required to complete SAM’s construction
of the OSP. Such costs include, but are not limited to, disposal of contaminated soil or
groundwater that is removed during construction replacement of material that is capping
contaminated soil and is disturbed during construction mitigation measures required by
permitting authorities, and worker safety measures required for construction on a
contaminated site. The Consent Decree means the “Prospective Purchaser Conseni
Decree Re: The Former Unocal Seatile Marketing Terminal Property, Seattle, WA,

entered under King County Superior Court No. 99-2-50226-4 SEA on December 7, 1999. i
The Consent Decree as stipulated above will be held in place until such time the project is
complete, at which time the restrictive covenants will remain in perpetuity.

17. EQUALITY IN CONTRACTING:

SAM shall comply with the requirements of the City’s “Equality in Contracting
Ordinance” (SMC 20.42.010 =t seq). In addition to the other reyuirement of that act,
prior to advertising to bic. any portion of the Connection Work executed on publicly
owned property, SAM #nd the Director of DPR shall adopt a plan, developed iit
consultation with the Director, to afford Women and Minority Businesses the maximum
practicable opportunity to directly and meaningfully participate on City Contracts. The
plan shall include specific measures the Contract awarding authority will undertake to
increase the participation of Women and Minority Businesses. Each Contract awarding
authority shail make efforts to comply with any goals established in the plan for that
Contract awarding authority under these provisions for public works, consultant services
and procuring goods or services. The Contract awarding authority may also establish
aspiration goals for the participation of Women and Minority Businesses in a particular
City Contract on a case-by-case basis. :

18. GOVERNING LAW

Except as provided in the preceding sentence, the City and SAM retain all rights
and obligations as set forth in the Environmental Agreement. This Agreement shall be
governed by the laws of the State of Washington. Venue of any action brought by one
party against the other under this Agreement shall be in King County Superior Court.

19. NOTICES

All notices required to be given under this Agreement shall be in writing and
either delivered personally or sent by United States Certified Mail, postage prepaid,
return receipt requested, to the appropriate addresses listed below or at such other address
as shall be provided by written notice. Notice shall be deemed communicated to the
parties 3 business days from the time of mailing if mailed as provided in this section. For
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convenience purposes only, and not to satisfy the requirement to give written notice,
copies of notices also may be given by other means.

If to SAM; Seattle Art Museum
P O BOX 22000
Seattle, WA 98122
Telephone: 206 654-3100
FAX: 206 654-3135
Attn: Director

If to City: City of Seattle
Department of Parks and Recreation
100 Dexter Avenue N.
Seattle, WA 98109
Attn: Superintendent of Parks and Recreation

20. CONTRACTUAL RELATIONSHIP

The relationship of SAM to the City by reason of this Agreement shial! be that of
an independent contractor. This Agreement does not authorize SAM to act as the agent
or legal representative of the City for any purpose whatsoever. SAM is not granted any
express or implied right or authority to assume or create any obligation or responsibility
on behalf of or in the name of the City or to bind the City in any manner or thing
whatsoever. -

21. NO CONFLICT OF INTEREST

SAM confirms that SAM does not have a business interest or a close family
relationship with any City officer or employee who was, is, or will be involved in the
consultant selection, negotiation, drafting, signing, administration, or evaluating SAM’s
performance. As used in this section, the term “SAM” shall include any employee of
SAM who was, is, or will be invoived in the negotiation, drafting, signing,
administration, or performance of the Agreement. As used in this section, the term “close
family relationship” refers to the following: spouse or domestic partner; any dependent
parent, parent-in-law, child, son-in-law, or daughter-in-law; or any parent, parent-in-law,
sibling, uncle, aunt. cousin, niece or nephew residing in the household of a City officer or
employee described above.

22. ERRORS AND OMISSIONS; CORRECTIONS

SAM shall be responsible for the professional quality, technical accuracy, and
coordination of all designs, drawings, specifications, and other services furnished by cr
on the behalf of SAM under this Agreement SAM, without additional compensation,
shall correct or revise any errors or omissions in the designs, drawings, specifications,
and/or other work immediately upon notification by the City at a level commensurate
with the professional quality, technical accuracy and coordination maintained on similar
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projects in the State of Washington. The obligation provided for in this section with
respect to any acts or omissions during the term of this Agreement shall survive any
termination or expiration of this Agreement

23. INTENTIONALLY OMITTED

24. DEFAULT, CURE, REMEDIES, DISPUTE RESOLUTION

A.

Default and Cure. Upon being given written notice of failure to
perform or comply with a term or condition of this Agreement, the
notified party shall promptly undertake such reasonable steps as
shall be necessary to cure the specified failure. If that party fails to
promptly undertake reasonable steps to perform or comply, or fails
to cure the specified failure within 60 days afier written notice is
given, that party shall be deemed to be in default of this
Agreement. Provided, however, that in the event that the parties
agree that cure cannot reasonably occur within such 60-day period,
then the Parties shall agree upon a reasonable period of time for the
defaulting party to affect a cure. If at the end of that additional
period of time cure has not been made, that party shall be deemed
in default of this Agreement. Failure to cure after the applicable
time period shall be an “Event of Default.” If the parties are
participating in dispute resolution under Section 25(D), then the
time period for cure shall not commence until completion of the
dispute resolution.

Receiver. The appointment of a receiver to take possession of all
or substantially all of tue assets of SAM or other action taken or
suffered by SAM under any bankruptcy, reorganization, or other
statute of similar nature, if such receiver or action has not been
released, discharged, dismissed, or vacated within 60 days, shall
constitute a breach of this Agreement, and the breaching party
shall be in default of this Agreement.

'Remedies. If there 1s an uncured Event of Default of this

Agreement, then the non-defaulting party shall have all rights and
remedies at law or in equity. If the uncured Event of Default
relates to a fundamental obligation under this Agreement, then the
non-defaulting party shall have the right to terminate this
Agreement. Any proposed termination due to an uncured Event of
Default by SAM shall require compliance with Ordinance

No. 118477 (Initiative 42). Upon any termination by the City for
an uncured SAM Event of Default, the City in its discretion may
retain the park improvements as constructed within the Boulevard
and Alaskan Way Skybridge, but not any artwork, for the use of
the public, o1 may require SAM to demolish said improvements
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and restore the site to its condition at the time of the execution of
this Agreement. Sam shall remove all art works from public
property within 60 days of the termination of the Agreement and
shall indemnify the City against any and all losses related to such
art works during the removal period and shall, in addition to the
obligations arising under the indemnity provisions of this
Agreement, indemnify, defend save and hold the City harmless
from any claim, defense or other legal action arising under the
Visual Artists Rights Act (VARA) 17 U.S.C. § 101, as now
enacted or hereafter modified.

D. Uispute Resolution. In the event that any dispute or
misunderstanding arising under this Agreement concerning SAM’s
or the City’s performance cannot be resolved through amicabie
negotiations, between SAM’s Project Manager and the City’s
Project Manager, the matter shall be referred to the
Superintendent, Seattle Parks & Recreation Department and
SAM’s senior executive(s). If such officials do not agree upon a
decision, the parties shall then submit the matter to a non-binding
alternate dispute resolution process. ‘

- DELETED SECTION 26 TO ELIMINATE REDUNDANCY

25.

PUBLIC SAFETY

During construction within the Boulevard, SAM, its contractor or agent shall

provide such security measures as deemed appropriate to protect public safety, including,
but not limited to, vehicle or pedestrian barricades, fencing, flaggers or other traffic
controls, as necessary.

26.

PUBLIC ACCESS DURING CONSTRUCTION

SAM shall ensure safe and continuous public access over the Boulevard to
all trail users including, but not limited to pedestrians, bicyclists and
others at all times during the construction of the imprc vements described
herein, but subject to temporary closure in coordination with DPR, by
SAM when prudent for safety during construction activities. Adequate, .
safe detours throughout the Boulevard and Myrtle Edwards Park, or
temporary closures, will be provided as circumstances merit. SAM will
provide project signage and public notice along all trails at least one (1)
month prior to the start of any construction activity. Signs shall be erected
facing the traveled portions of the Boulevard providing information
concerning the work and the use of the Boulevard. Signs will contain
information regarding any notices of detour or other relevant information.
Signs shal! be no sinaller than 24 by 36 inches, weather resistant,
constructed of 2 inch MDO (plywood) painted white with black lettering.
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B. During construction, SAM shall also ensure safe public access over the
Boulevard to “Special Events,” including but not limited to the Fourth of
July celebration, City approved festivals and such other events that may be
approved by the City’s Special Events Committee.

27. LOCKS, CITY MAINTENANCE ACCESS, AND EMERGENCY
ACCESS

SAM shall provide keys to gates and other barriers that may be installed
throughout the Boulevard portion of the OSP to the DPR Engineer for the purpose of
providing easy access to Myrtle Edwards Park and other adjacent properties for
maintenance purposes and for any inspection or testing that may be required. Further,
SAM shall provide Master Keys to Seattle Police and Fire Departments to allow
emergency access during hours that the OSP may be closed to public access.

28. HAZARDOUS MATERIALS STORAGE AND USE

SAM shall not store any hazardous materials such as, but not limited to,
pesticides, herbicides, paints, thinners, rodenticides, gasoline or other fuels on, or in, any
area accessible to the public. No hazardous materials shall be stored on the Alaskan Way
portion of the OSP. Any and all uses of hazardous materials within the Boulevard shall
be consistent with Seattle Parks and Recreation Department’s Best Management
Practices. ‘ ‘

29. EMERGENCIES

SAM shall respond to emergencies by contacting the appropriate emergency
service providers such as Police, Fire, etc. The City shall provide SAM with appropriate
contact names and telephone numbers for response to emergencies involving damage to
City property, reports of incidents of criminal activity or other emergencies occurring
during normal working hours. Incidents occurring after normal working hours (5:00 p.m.
through 8:00 a.m.) affecting City property, except the Skybridges, should be reported to
the DPR Duty Ofiicer at (206) 915-6249 or (206) 982-4583. Incidents related to the
Skybridges should be reported to Seattle Department of Transportation at 684-0391
between the hours of 8:30 a.m. and 4:30 p.m., and to 684-ROAD (7623) after hours,
weekends and holidays. Incidents involving hazardous materials or other environmental
conditions posing a threat to human life or health should immediately be reported by
telephone to the 211 dispatcher.

30. STANDARDS, SPECIFICATIONS AND PLANS

All construction related activities undertaken pursuant to this Agreement will be
consistent with the approved 100% Construction Drawings.
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31. PUBLIC INVOLVEMENT

During construction, SAM shall provide effective and ongoing public notice of
events related to the construction project contemplated in this Agreement.

32.  30. UTILITIES

The Boulevard and Myrtle Edwards Park are underlain or otherwise burdened
with various public utilities including but not limited to electric utility lines, gas lines,
storm drainage, combined sewer outflows, sewers and possibly others. SAM, its
contractors and sub-contractors shall be solely responsible for the protection of
underground utilities from damage caused by SAM’s construction activities and shall
comply with all applicable laws and rules relating to the protection of underground
utilities, including without limitation RCW 19.122.010, et. seq. SAM agrees to have its
contractors and subcontractors take such steps as are necessary to protect the public’s
safety and use of the utilities during and after the time of construction. In the event that
any underground utilities are damaged by SAM’s construction activities, SAM shall be
responsible for the cost of any repair. To the extent that utilities are required to be
relocated to accommodate the construction project contemplated in this Agreement, SAM
shall bear full responsibility for all expenses and liabilities related to said relocations.
Further, SAM shall require its contractors, subcontractors, employees and others engaged
in excavation at the site to call “dial a dig” (1-800-424-5555) at least 24 hours prior to
any required excavation. Provided, however, that reliance on a locate service shall not
relieve SAM and its contractors and subcontractors of liability for any damage caused to
any such utilities.

33. INSPECTION

A. City will undertake such quality assurance inspections as it deems
necessary to confirm compliance with this agreement.

B. SAM will be responsible for assuring free and regular access to all City
inspectors responsible for assuring the quality of all improvements and
compliance with all applicable regulations, codes, ordinances or other
effective instruments of law. SAM will assure that the Plans and
Specifications attached hereto as Exhibit C are implemented and inspected
consistent with City Inspection. Further SAM will be responsible for any
and all materials-testing and laboratory work nccessary to ensure the
quality and safety of the improvements as installed and all such testing and
analysis shall be carried out consistent with applicable City standards for
such testing and analysis.
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34. PLANT SELECTION, INSTALLATION, AND
ESTABLISHMENT

Notwithstanding the Plans and Specifications attached as Exhibit C, SAM shall
also ensure that the installation of all landscaping within the Boulevard will be
accomplished consistent with the following: All plants will be selected from healthy
stock, free of diseases and defects; all plants will be appropriately sized at planting to
realize maximum coverage and proper plant health in the minimum amount of time
reasonable for the species; soil will be appropriate to the species selected and amended
accordingly; and irrigation will be zdequate and appropriate to the species and planting
objectives defined in the landscaping plans. Any and all contracts entered into by SAM
for planting within Alaskan Way shall include a three (3) year plant establishment
warranty. SAM’s plant maintenance obligations after acceptance of the Connection
Work by the City are set forth in the Operations and Maintenance Agreement.

35. AUDIT

Upon request, SAM shall permit the City, and any other governmental agency
involved in the funding of the project (“Agency”), to inspect and audit all pertinent books
and records of SAM, any SAM contractor, or any other person or entity that performed
work in connection with or related to the OSP, at any and all times deemed necessary by
the City or Agency, including up to six years after the final payment or release of
‘withheld amounts has been made under this Agreement. Such inspection and audit shall
occur in King County, Washington or other such reasonable location as the City or
Agency selects. SAM shall supply the City with, or shall permit the City and/or Agency
to make, a copy of any books and records and any portion thereof. SAM shall ensure that
such inspection, audit and copying right of the City and Agency is a condition of any
subcontract, agreement or other arrangement under which any other person or entity is
permitted to perform work under this Agreement.

36. ' PROJECT COMPLETION

Upon completion of construction of the Boulevard and the Alaskan Way
Skybridge, SAM will notify the City’s project manager at DPR in writing, and DPR shall
make its final inspection. If there are deficiencies in either the work or other performance
required of SAM under this Agreement, DPR shall prepare and deliver to SAM, “punch
lists” defining such items as it may deem incomplete or unsatisfactory, whereupon SAM
shall undertake to remedy all noted deficiencies, whereupon it shall re-notify DPR that
the work is completed. At such time as all of the Connection Work and other
performance required of SAM under this Agreement is determined by DPR to be
completed, the City shall prepare and deliver a written notice of completion to SAM.
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37.

MISCELLANEOUS PROVISIONS

‘Amendments: No medification of this Agreement shall be effective unless
in writing and signed by an authorized representative of each of the parties
hereto.

Binding Agreement: This Agreement shall not be binding until signed by
both parties. The provisions, covenants and conditions in this Agreement
shall bind the parties, their legal heirs, representatives, successors, and
assigns. :

Applicable Law/Venue: This Agreement shall be construed and
interpreted in accordance with the laws of the State of Washington. The
venue of any action brought hereunder shall be in the Superior Court for
King County.

Remedies Cumulative: Rights under this Agreement are cumulative and
nonexclusive of any other remedy at law or in equity.

- Captions: The titles of sections or other divisions of this Agreement are

for convenience only and do not define or limit the contents.

Severability: If any term or provision of this Agreement is determined by
a court of competent jurisdiction to be invalid or unenforceable, the
remainder of this Agreement shall not be affected thereby, and each term
and provision of this Agreement shall be valid and enforceable to the
fullest extent permitted by law.

Waiver: No covenant, term or condition or the breach thereof shall be
deemed waived, except by written consent of the party against whom the
waiver 1s claimed, and any waiver of the breach of any covenant, term or
condition shall not be deemed to be a waiver of any preceding or
succeeding breach of the same or any other covenant, term or condition.
Neither the acceptance by the City of any performance by the Consultant
after the time the same shall have become due nor payment to the
Consultant for any portion of the Connection Work shall constitute a
waiver by the City of the breach or default of any covenant, term or
condition unless otherwise expressly agreed to by the City, in writing.

Entire Agreement: This document, along with any exhibits and
attachments, constitutes the entire agreement between the parties with
respect to the financing and construction of the OSP Park improvements;
separate agreements have been prepared related to Skybridges, and
Maintenance and Operations. No verbal agreement or conversation
between any officer, agent, associate or employee of the City and any
officer, agency, employee or associate of the Consultant prior to the
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execution of this Agreement shall affect or modify any of the terms or
obligations contained in this Agreement.

L Negotiated Agreement: The parties acknowledge that this is a negotiated
agreement, that they have had the opportunity to have this Agreement
reviewed by their respective legal counsel, and that the terms and
conditions of this Agreement are not to be construed against any party on
the basis of such party’s draftsmanship thereof.

J. Time of Essence; Force Majeure: Time is of the essence of this Agreement.
Any delay, stoppage, or prevention of a party’s performance (“Delay”)
under this Agreement due to Force Majeure shall excuse the performance
of the party affected for a period of time equal to the Delay. However, the
parties shall take reasonable steps to minimize the length of Delay. “Force
Majeure” shall mean a Delay aitributable to any strike or other labor or
industrial disturbance, civil disturbance, inability to secure customers,
materials, supplies, or labor through ordinary sources, any changes in
applicable laws or the interpretation thereof; or any lightening, earthquake,
fire, or other cause beyond the reasonable control of the party for whom
performance is required or its contractors or representatives.

K. Third Party Beneficiaries: There are no third-party beneficiaries to this
Agreement

IN WITNESS WHEREOF, in consideration of the terms, conditions, and covenants
contained herein, or attached and incorporated and made a part hereof, the parties have
executed this Agreement by having their representative’s affix their signatures below.

Dated: . , 2005

CITY: THE CITY OF SEATTLE

By:
Name: Greg Nickels

Title: Mayor, signing by authority of Ordinance No.
Date:

SAM: SEATTLE ART MUSEUM, A Washington nonprofit corporation

By:
Name:

Title: Chairperson of Board of Trustees
Date:
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CONSENT BY MUSEUM DEVELOPMENT AUTHORITY

The MDA is signing this Consent as the fee title owner of the MDA Property (Parcel
D) and as lessee of that certain lease for the SAM Property (Parcels A and B), as
described in Recital J, for the sole purpose of consenting to the terms and conditions
of this Agreement between the City and SAM. In addition to SAM’s rights under the
ground lease for the MDA Property, the MDA hereby consents to SAM’s entry upon,
construction of and operation of the improvements upon the MDA Property and the
SAM Property. The MDA hereby consents to SAM’s acting on its behalf in all
matters related to the execution and implementation of the terms of this Agreement.
The MDA shall have no liability or obligations under this Agreement to SAM or to
the City, except for MDA’s agreement to execuie the Grant of Access.

MUSEUM DEVELOPMENT AUTHORITY OF SEATTLE,
& public corporation chartered by the City of Seattle

By:
Print Name:
Print Title:

October 31, 2005
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Author’s Name: Heather Marx

Date (Hard-Coded): November 8, 2004

Name of Companion Legislation: DPR OSP Transfer FISC Final.doc
Version #:3, .

Form revised March 16, 2004

FISCAL NOTE FOR NON-CAPITAL PROJECTS

Department: Contact Person/Phone: DOF Analyst/Phone:

Seattle Parks and Heather Marx, OPM, 684-5493 | Tyler Running Deer, 684-8075
Recreation Paula Hoff, DPR, 615-0368

Legislation Title:

AN ORDINANCE relating to the portion of Alaskan Way associated with the Olympic Sculpture
Park; designating the portion of Alaskan Way between Broad Street and Bay Street as a park
boulevard; amending Appendices I and II to Ordinance 117569 and to Title 15 of the Seattle
Municipal Code (Description and Maps of Park Drives and Boulevards); transferring
administrative jurisdiction over that portion of Alaskan Way from the Seattle Department of
Transportation to the Department of Parks and Recreation; and providing for continued use of
the site for transportation and utility purposes.

Summary of the Legislation: This legislation designates a portion of Alaskan Way
(from Bay St to Broad St) as a park boulevard and transfers administrative Jurisdiction for
that portion of Alaskan Way from the Seattle Department of Transportation to Seattle
Department of Parks and Recreation (DPR). This will allow DPR to extend the
regulations for City of Seattle park lands to this property. A - park boulevard, the parcel
will function as an extension of Myrtle Edwards Park, proviu. public shoreline access and
serve as an element of the Olympic Sculpture Park, although it technically remains Seattle
street right-of-way. It also names DPR as the lead agency in the event of any
contamination clean up.

Background: The City has been working closely with the Seattle Art Museum (SAM)
over the last few years to lay the groundwork for developing the Olympic Sculpture Park
project. The City has entered into a number of agreements with SAM that relate to the
development of the Olympic Sculpture Park. These include a Design Agreement (Ord.
119982, June 12, 2000) and an agreement addressing the responsibility for contamination

of rights-of-way (Council Resolution 30089, adopte November 29, 1999).

If this legislation passes and the site has been transferred to Parks and designated as a park
boulevard, the City and SAM will develop an agreement that addresses park
improvements, maintenance and operation, seawall repair, replacement and liability,
security, access and other issues. When the terms of this agreement are known and the
fiscal impacts are identified, an ordinance will be transmitted to the City Council for full

consideration.
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X __ This legislation does not have any finanecial implications. SDOT has agreed to
maintain the property in its current condition until such a time when the park is
developed. Consequently no additional operation and maintenance funds are needed at
this time. However when the park is developed there will be additional operation and
maintenance costs. These will be fully addressed in the fiscal note which will

accompany anticipated legislation related to an Operations and Maintenance agreement
between Parks and SAM.




(Q‘T‘\) City of Seattle

Gregory J. Nickels, Mayor
Office of the Mayor

November 23, 2004

Honorable Jan Drago
President

Seattle City Council
City Hall, 2™ Floor

Dear Council President Drago:

I am pleased to transmit the attached Council Bill that proposes transferring jurisdiction over a
portion of Alaskan Way (from Bay Street to Broad Street) from the Seattle Department of
Transportation (SDOT) to the Department of Parks and Recreation (DPR), and designates that

po tion of Alaskan Way as a park boulevard. This designation will allow DPR to apply the
regulations for City of Seattle park lands to this property. Once the property has been designated as

a patk poulevard, it will function as an extension of Myrtle Edwards Park, provide public shoreline
access, and be ready to serve as an element of the Olympic Sculpture Park.

The City is working closely with the Seattle Art Museum (SAM) to develop a joint City/SAM
Maintenance and Operation Agreement for this section of Alaskan Way and other elements of the
project. Iexpect to bring an agreement before you in the next few months that will address the
following: park improvements, access, maintenance and operation; seawall repair, replacement and
liability; vending; security; and other issues. SAM is planning to break ground on the Olympic
Sculpture Park project in 2005. :

This legislation supports the creation of the Olympic Sculpture Park, which will provide additional
open space, waterfront access and trail linkages in this densely populated and underserved area.

Thank you for your consideration of this legislation. Should you have questions, please contact
Paula Hoff at 615-0368,

incgrely, g ;""N\ C 3

™
NICKELS 7

I
,m Sehttle -
S v &C‘u
cc: Honarablp Menibersof-the-Seattle C City Cor

ity Couneil

GREG

Tel: (206) 684-4000, TDD: (206) 684-8811 Fax: (206) 684-5360, F:mail: mayors.office@seattle.gov

600 Fourth Avenue, 7" Floor, P.O. Box 94749, Seattle, WA 98124-4749 @ '
An equal employment opportunity, affirmative action employer. Accommodations for people with disabilities provided upon requesh¥z
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DPR OSP O&M Agreement ORD
Version #3
Form revised December 9, 2004
FISCAL NOTE FOR CAPITAL PROJECTS ONLY
Department: Contact Person/Phone: DOF Analyst/Phone:
| Parks and Recreation | Paula Hoff 615-0368 | Aaron Bert 684-5176
Legislation Title:

AN ORDINANCE relating to the Olympic Sculpture Park; authorizing the execution of a
Construction and Finance Agreement and an Operation and Maintenance Agreement between
the Seattle Department of Parks and Recreation and the Seattle Art Museum, concerning their
roles in development, construction and operation and maintenance of portions of Alaskan Way
Boulevard that will be operated as part of the Olympic Sculpture Park.

Summary and background of the Legislation:

Council Bill authorizes the Seattle Department of Parks and Recreation (DPR) and the Seattle
Art Museum (SAM) to enter into a Construction and Finance Agreement that will give SAM
the authority to make improvements on the public property on the Alaskan Way Boulevard and
certain areas within Myrtle Edwards Park. These improvements will provide an outdoor
sculpture park that is free and open to the public. In addition, this Council Bill authorizes DPR
to enter into an Operations and Maintenance Agreement that delineates DPR and SAM roles in
operating and maintaining the public property on the Alaskan Way Boulevard and certain areas
within Myrtle Edwards Park that will be improved as part of the Olympic Scalpture Fark (OSP)
project.

Numerous City planning documents identify the need for additional public ¢pen space and the
desire for public space for the arts that is free and open to the public. The OSP actively fulfills
this need. As part of the OSP, in December, 1999 SAM acquired two upland parcels and one
tideland parcel in Belltown from Unocal. The City of Seattle purchased the 10 Broad Street
property in 2001 and Ordinance 120305 authorized the Superintendert of Parks and Recreation
to negotiate the transfer of the 10 Broad Street property to the Museum Development Authority
for inclusion in the development for the OSP. A letter from SAM accompanied Ordinance
120305, authorizing the nurchase of 10 Broad Street, in which SAM committed to contribute $2
million in privately raised funds towards public improvements on the Alaskan Way Boulevard.

The DPR and SAM entered into a Design Agreement in June of 2000, which began a
cooperative design effort resulting in the final design concept for the OSP, including what is
now referred to as the Alaskan Way Boulevard and improve:nents to Myrtle Edwards Park. An
underlying agreement has always existed which states the OSP will be free of charge and open
to the public, and will create a seamless connection from Belltown to Myrtle Edwards Park.

On November 7, 2000, City voters approved the Neighborhood Parks, Green Spaces, Trails,
and Zoo Levy (2000 Parks Levy). One of the provisions of the 2000 Parks Levy was funding
for a waterfront connection from Myrtle Edwards Park to the Belltown Area. The design of the
OSP incorporates an elevated pedestrian walkway allowing for pedestrian connections from

N
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Broad Street to Myrtle Edwards Park, as well as providing an at grade connection for pedestrian
and non-motorized vehicles over the Alaskan Way Boulevard.
Project Name: Project L.D. Project Location: Start Date: End Date
OSP - Olympic K731006 3130 Alaskan Way | June 2000 TBD
Sculpture Park
Devel./Alaskan
Way
Improvements
Project Name: Project 1.D. Project Location: Start Date: End Date
OSP - K733135 3130 Alaskan Way | July 2001 TBD
Belltown/Lower
Queen Anne
Waterfront
Connections
° Please check any of the following that apply:
This legislation creates, funds, or anticipates a new CIP Project.
This legislation does not have ariy financial implications.
X___ This legislation has financial implications.
Appropriations:
Fund Name and Department Budget Control 2005 2006 Anticipated
Number Level* Appropriation | Appropriation
TOTAL | N/A
Notes: This legislation does not result in any new appropriation.
Spending Plan and Future Appropriations for Capital Projects:
Spending Plan and Budget 2005 2006 | 2007 | 2008 | 2629 | 2010 | Total

Spending Plan

Current Year Appropriation

Future Appropriations

Notes: This legislation does not result in any new appropriation. The $2,100,000 was
appropriated in prior years.

F..niivg  ource: ldentify funding sources including revenue generated from the project and
rhe exre’ d level of funding from each source.

I\
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Funding Source (Fund 2005 2006 2007 2008 2009 2010 Total
Name and Number, if
applicable)

TOTAL

Nores; This legislation does not result in any new appropriation. The funding sources for
this project have been Shoreline Park Improvement Fund, 2000 Pro Parke 1.evy Fund,
Cumulative Reserve Subfund and private donations. No revenue has been generated.

Bond Financing Required:

Type Amount Assumed Term Timing Expected
Interest Rate Annual Debt
Service/Payment
TOTAL N/A
Uses and Sources for Operation and Maintenance Costs for the Project:
O&M 2005 2006 2007 2008 2009 2010* | Total
Uses
Start Up
On-going 8,420 8,630 8,840 | 11,550 | 37,440
Sources (itemize)
| General Fund 8,420 8,630 8,840 | 11,550 | 37,440
Notes:

The increased maintenance tasks associated with the shoreline component of this project -
includes restoration of native plants and removal of invasives along the beach area and along
the water front, increased litter and garbage pick up, general shoreline cleaning, periodic
inspection of shoreline, soil, sand and rip rap conditien and minor concrete work™:.

Additional costs will also include increased utilities (water), fuel, operating and maintenance
equipment and supplies, etc. Myrtle Edwards Park is located in high use area and increased
use is expected with the shoreline improvements coupled with the larger components of the
OSP project. The costs identified above include a 2% inflation factor each year.

*The O&M estimate does not include the costs of mainta‘uing the seawall buttress, rip rap
replenishment or embayment renurishment, as these are considered major maintenance costs.
See chart below. Additionally, this estimate assumes that SAM will take responsibility for
the first three years of plant establishment beginning in 2007; in 2010, our costs include
maintenance of the new plants. If the scope of the project or responsibility for the
maintenance components changes, the O&M costs will need to be reevaluated accordingly.

1M
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Periodic Major Maintenarice costs for the project:

Major Maintenance Item Frequency Cost | Likely Funding Source
Rip Rap Replenishment 10 years 200,000 | CRF and Possibly Beach
for Seawall Buttress Maintenance Trust Fund
Embayment 10 years 50,000 | CRF and Possibly Beach
Maintenance Trust Fund

TOTAL

Funding sources for replacement of project:

| N/A

What is the financial cost of not implementing the legislation:

The City would lose an opportunity for a significant contribution of park space, in an
underserved area, that is free and open to the public. The OSP will provide seamless
connections from Belltown to the shoreline and Myrtle Edwards Park. To date, the City has
contributed $4,358,000.00, from a variety of funding sources, toward the purchase of
property and development of the Olympic Sculpture Park.

e  What are the possible alternatives to the legislation that could achieve the same or
similar objectives: These agreements are the result of negotiations between the Seattle Art

Museum and the City to allow the Olympic Sculpture Park project to move forward, utilizing
City owned property.

o Is the legislation subject to public hearing requirements: NO

® Other Issues (including long-term implications of the legislation):

N/A :
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City of Seattle

Gregory J. Nickels, Mayor
Office of the Mayor

October 4, 2005

Honorable Jan Drago
President

Seattle City Council
City Hall, 2" Floor

Dear Council President Drago:

I am pleased to transmit the attached proposed Council Bill that authorizes the Superintendent of Parks and
Recreation to enter into an Operations and Maintenance Agreement, and a Construction and Finance
Agreement, with The Seattle Art Museum (SAM) for the Olympic Sculpture Park.

SAM has agreed to develop an 8.5 acre outdoor sculpture park, called the Olympic Sculpture Park (OSP),
that will be open to the public at no charge. In addition to the City-owned property on Alaskan Way
Boulevard, the OSP includes parcels that are located between Western Avenue and Alaskan Way and
Broad and Bay Streets, which are owned by SAM. The OSP will provide a seamless connection and
pedestrian trails from Belltown to Myrtle Edwards Park. The City Council has approved several pieces of
legislation supporting this project, and has allocated public funds toward the OSP’s design and
development.

The Operations and Maintenance Agreement authorized by this Bill will define the Department of Parks
and Recreation’s and SAM’s relative roles and responsibilities for operating and maintaining the pubiic
property on Alaskan Way Boulevard and areas within Myrtle Edwards Park, which will be improved as
part of the OSP project. The Construction and Finance Agreement will authorize SAM to make
improvements to Alaskan Way Boulevard and certain areas within Myrtle Edwards Park.

Thank you for your consideration of this legislation. Should you have questions, please contact
Paula Hoff at 615-0368.

Sincerely,

GREG NICKELS
Muiyor of Seattle

cc: Hono\rabl Membgr\sii the Seattle City S_O»lli-.’)

N etz o no s s s

600 Fourth Avenue, 7" Floor, P.O. Box 94749, Seattle, WA 98124-4749
Tel: (206) 684-4000, TDD: (206) 684-8811 Fax: (206) 684-5360, E:mail: mayors.office@seattle.gov

An equal employment opportunity, affirmative action employer. Accommodations for people with disabilities provided upon redlie
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OPERATION AND MAINTENANCE AGREEMENT
BETWEEN THE CITY OF SEATTLE
AND
SEATTLE ART MUSEUM

This Agreement is entered into between The CITY OF SEATTLE, a Washington
municipality (“City”), and the SEATTLE ART MUSEUM, a Washington nonprofit
corporation (“SAM”), regarding the operation and maintenance of both the Alaskan Way
Boulevard lying adjacent to the City’s Myrtle Edwards Park and SAM’s planned
Olympic Sculpture Park. , R

O

5

/

RECITALS

The City and SAM intend It,d/ enter into an agreement regarding the
Maintenance and Operation of City-owned property adjacent to and within
Olympic Sculpture Park yv"flich is described in that agreement entitled
“Design Agreement” exgéuted by the City and SAM in accordance with
Ordinance No. 119982 dpproved June 12, 2000.

The City approved/a tax levy known as The 2000 Neighborhood Parks,
Green Spaces, 'Trails, and Zoo Levy as proposed by Ordinance
No. 120024 and approved by Seattle voters on November 7, 2000,

One of the provisions of the 2000 Neighborhood Parks, Green Spaces,
Trails, and Zoo Levy was funding for a waterfront connection from Myrtle
Edwards Park to Belltown. The design of the Olympic Sculpture Park
realizes that objective by incorporating an elevated pedestrian walkway
allowing for a pedestrian connection from Broad Street to Myrtle Edwards
Park, as well as providing an at grade connection for pedestrian and non-
motorized vehicles over the Boulevard.

The City adopted Ordinance No. 121721 on February 2, 2005, designating
Alaskan Way to be Alaskan Way Boulevard (a park boulevard) north of
Broad Street and south of the northern edge of Bay Street and transferring
jurisdiction for the designated area from Seattle Department of
Transportation to the Department of Parks and Recreation (DPR)
providing for transportation, trail and utility purposes to continue.

The above-described Alaskan Way Boulevard shall hereafter be referred
to as “the Boulevard.”

The Boulevard is supported by a seawall which is a significant structural
element supporting lands to its east.

The City and SAM have acknowledged the public benefits from a
consistent design philosophy being applied to the Olympic Sculpture Park

Page 1 of 20
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and the portion of the Boulevard. The improvements to the Boulevard and
the proposed elevated pedestrian walkway are the subject of separate
Construction and Finance Agreement and Skybridge Permits, respectively,
all as approved by the City Council.

H. Although most of the Olympic Sculpture Park will be privately owned and
operated by SAM, it will generally be open to the public. The Alaskan
Way Skybridge and Boulevard will have the appearance of being
incorporated into the OSP, and the Boulevard will be openfo the public at
the same times as the adjacent Myrtle Edwards Park.

L. The Skybridge Permit will authorize SAM to cons,tr'{xct and operate sky
bridges connecting their property across Elliott /A’venue and to connect
their property east of the Burlington Northern Sdnta Fe railroad tracks to
the Boulevard. /

J. As a condition to the City entering intq/fhe Construction and Finance
Agreement and this Operation and Maintenance Agreement, SAM will
grant to the City of Seattle an easem’ent as provided in the Skybridge
Ordinance that authorizes the Skybrldge Permit for Alaskan Way. Said
easements shall be subject to acceptance by appropriate City Council
action.

7/

‘K. As depicted in the 100% Construction Drawings for the OSP, SAM will
construct a salmon habitat restoration project at the juncture of the

shoreline between the Olympic Sculpture Park and Myrtle Edwards Park
by installation of a natural beach.

L. As depicted in the 100% Construction Drawings for the OSP, SAM will
construct buttressing for the seawall and salmon restoration adjoining the
Boulevard at the time of development of the OSP (Seawall Buttressing).
The parties wish to provide for the maintenance and operation of the OSP,
the Boulevard, the Seawall Buttress and Embayment and Alaskan Way
Skybridge }n this agreement,

. /

M. SAM has committed to contributing $2 million towards public
improvements within the Olympic Sculpture Park as depicted in the 100%
Construction Drawings for the OSP.

- NOW, THEREFORE, in consideration of the Recitals and the mutual promises and
provisions hereinafter set forth, and for good and valuable consideration, the receipt and
suff1c1ency of which are hereby acknowledged, the parties agree as follows:
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AGREEMENT

1. IDENTIFICATION OF PROPERTY AFFECTED BY AGREEMENT

This Agreement pertains to the Olympic Sculpture Park (OSP), the Boulevargl/ as
described in Ordinance No. 121721 and portions of Myrtle Edwards Park, all )ﬁore
specifically described in Exhibit A attached hereto and as shown on the Map designated
as Exhibit B, also attached. '

2. EXHIBITS TO AGREEMENT

Exhibits attached to and made a part of this Agreement include:

A. Exhibit A — Property description and survey

B. Exhibit B - Site Map

C. Exhibit C -- Plans and Specifications for construction within Alaskan Way
and Myrtle Edwards Park as submitted and permitted for construction by
Seattle Department of Planning and Developmen,,tf:'

D. Exhibit D — Embayment Plan/ Seawall Buttressing Plan

E Exhibit E - Ordinance No. 121721, passed an‘ilary 24, 2005

3. TERM.

The initial term of this Agreement shall be ten (10) years from the date of
execution, unless otherwise modified in writing upon mutual agreement of the parties. At
the end of the initial term, SAM may elect to extend this Agreement for up to two
additional periods of twenty (20) years each, by delivering written notice of extension to
the City, not later than 90 days before the expiration of the term, and provided SAM is
not then in default.

4. DEFINITIONS

mTEO Qmp

“City” means The City of Seattle.

“SAM” means Seattle Art Museun.

“OSP” means the Olympic Sculpture Park, both SAM-ow nied parcels,
SAM-leased parcels and Alaskan Way Boulevard.

“DPR” means Seattle Department of Parks and Recreation.

“SDOT” means Seattle Department of Transportation.

“Skybridges” means the two elevated pedestrian and non-motorized
vehicle walkways in the Olympic Sculpture Park, one over Elliott Avenue,
connecting SAM-owned land parcels and one over the Burlington
Northern Santa Fe Railroad franchise area, connecting the SAM-owned
parcel to the Boulevard.

“Elliott Avenue Skybridge” means the elevated pedestrian walkway above
Elliott Avenue.

(
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K.

“Alaskan Way Skybridge” means the elevated pedestrian walkway above
the Burlington Northern Santa Fe Railway franchise area and the
Boulevard. The Alaskan Way Skybridge includes the ramp, stairs and
abutment where it connects with the Boulevard. /;’
“BNSF” means the Burlington Northern Santa Fe Railway franchisé¢ area
in Alaskan Way, /e
“ProParks Levy™ means The 2000 Neighborhood Parks, Greery Spaces,
Trails, and Zoo Levy. /
“Embayment” means the natural beach, installed by SAM, at the juncture
of the shoreline between the Olympic Sculpture Park and Ngy"rtle Edwards
Park.

“The Boulevard” means that portion of Alaskan Way/north of Broad
Street and south of the northern edge of Bay Street designated as a park
Boulevard by Ordinance No. 121721 (or, west of J,tﬁe BNSF franchise
area). The term “the Boulevard” excludes the ramp’: stairs, abutment and
any other component that are part of the Alaskan Way Skybridge, as
defined above.

“Seawall Buttress” means buttressing for the seawall adjoining that
portion of Alaskan Way north of Broad Street and south of the northern
edge of Bay Street. !

“Easement” means the easement as proyided in the Skybridge Ordinance
that authorizes the Skybridge Permit for' Alaskan Way.

PARK OPERATIONS

A.

Overall Operation and Programs: SAM will operate the OSP consistent
with park and open space purposes in a clean, safe and inviting condition
for the public. SAM will curate and manage artistic programs throughout
the OSP, subject to part (d) below. SAM recognizes that the Boulevard
will retain its status as a public park and will manage it in a way that is
consistent with that status.

Hours of Operation and Public Access: The Boulevard will be open at the
same times as Myrtle Edwards Park, subject to temporary closure for
repaii‘s or maintenance, security or other similar circumstances. The City
will coordinate with SAM regarding the times and method of any limited
vehicular access or other special access across the Boulevard by the City,
vendors or other persons involved in conducting Special Events (as
defined in subsection (H) below). The Boulevard shall not be closed for
private or public events, but access over the Boulevard may be modified
during Special Events by mutual agreement of the DPR and SAM.

l)i" For the portions of the OSP (including the Skybridges) other than
the Boulevard, SAM (a) will determine the hours of operation,
which are generally expected to be daily, from dawn to dusk,
provided however, that SAM may limit access to SAM owned

/
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portions of the OSP and Skybridges for SAM special events not to
exceed more than five (5) times per year, each event to be no

longer than one day in duration. Ve

P

2). Public access throughout the OSP will be from marked entrar%
along street frontages. Walls and/or security fencing will s? ate
the Boulevard from the railroad tracks. )

3). The City, King County and other governmental agencigs':will have
24-hour emergency access, as well as access for ;maintenance
vehicles, to Myrtle Edwards Park across the Boulevard, The
Boulevard will be available for pedestrian and’ non-motorized
vehicle use, viewing, seating, and for all other purposes
accommodated in a public boulevard. ) 4

Rules and Hours of Operation: SAM shall adc,)p'"t, subject to review by

DPR, reasonable rules and regulations govefning conduct within the

Boulevard. The rules governing public conduict on the Boulevard shall be

the same as those applicable to any othef City park as defined within

Chapter 18.12, The Park Code, Seattle Municipal Code. SAM shall have

the right to enforce rules and regulations for the OSP, including SAM’s

right but not obligation to enforce rules and regulations on the Boulevard,
in addition to the City’s enforcementi.

Art Curation: SAM shall explusively control and decide the content,
selection, display, timing, arrangement, and all other aspects of all artwork
and sculptures within the entire OSP. The location of art work in the Park
Boulevard must provide for access for maintenance and utility vehicles.
Should any inquiries,".—éisputes or complaints arise regarding: a) the
content; b)selection;c) display; d) timing; €) arrangement; and f) all
other aspects of all artwork and sculptures, including educational,
temporary and performance-based work (collectively referred to as
“SAM’s art curation”, it shall be the sole responsibility of SAM to respond
and redress and'SAM shall defend, indemnify, save and hold harmless, the
City and its officials and employees from any claim for monetary damage
or other relief that shall arise from or be related to SAM’s art curation.

VARA ar’ild Placement of Artwork Upon and Within the Boulevard:
/

1.) /./ For any work contracted for by SAM after the date of this
/ Agreement that will be located within the Boulevard or upon the

" Elliott Avenue Skybridge or Alaskan Way Skybridge, SAM shall
/ not contract for, nor shall it place or permit the placement of any
i artwork including any works of visual art including any painting,
\ mural, drawing, print, sculpture, mosaic or still photograph, as the
same are defined in the Visual Artists Rights Act (VARA) 17
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U.S.C. § 101, as now enacted or hereafter modified, without first
having either (i) determined that VARA will allow removal or
relocation of the artwork or (ii) obtained from the artist a written
waiver and agreement in a form approved by the City, waiving any
right to the permanent emplacement of said artwork upon or within
the Boulevard or the Elliott Avenue Skybridge or the Alaskan Way
Skybridge, and which grants to SAM and to the City the right of
removal or relocation of said work.

2). The existing agreements for the creation and placement of the
fountain entitled, Father and Son, by artist Louise Bourgeois, at the
entry plaza with the Boulevard, allow SAM to relocate the work,
subject to consultation with the artist and concurrence with the
oversight committee. For any other work acquired or contracted
for by SAM before the date of this Agreement,'SAM will not place
any work covered by VARA on the Boulevard, the Elliott Avenue
Skybridge, the Alaskan Way Skybridge, the Embayment, or
Seawall Buttress that cannot be removed or relocated pursuant to
VARA or pursuant to the terms of any agreement or waiver with
the artist, /

£
£

3). SAM will indemnify, defend and hold harmless the City from any
claims, actions, suits, liability, loss, costs, expenses or damages of
every kind and description arising under VARA for any work
placed by or with the permission of SAM on the Boulevard, the
Elliott Avenue Skybridge, the Alaskan Way Skybridge, the

Embayment, or Seawall Buttress.
;

i

Fees and Concessions: SAM may charge admission fees for use of the
pavilion building, garage or’other structures such as temporary buildings.
tents or others as may be erected from time to time (not including bridges)
within the OSP except that SAM shall not charge for admission to, or for
use of, Park Boulevard.' SAM shall have the exclusive right to operate and
retain revenues from any concessions, gift shop, Special Events, services
or group admissions within OSP, including Park Boulevard and the
Skybridges.

Annual Report and Calendar: SAM shall produce and deliver an “Annual
Report and Calendar” to DPR each calendar year no later than March 1.
The Annual Report and Calendar shall include, but not be limited to, the
following:

1). A statement attesting to the status of outstanding permits, operating
agreements, warranties or other matters pertaining to
improvements or activities occurring or having occurred during the
prior 12 months for the Park Boulevard.

Page 6 of 20
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2). Descriptions of any and all proposed operational or maintenance
changes proposed to be instituted within the forthcoming 12
months including but not limited to changes in hours, security
arrangements, fees, new concessionaires or any other changes
which may create or change obligations of the City or differ from
the agreement herein.

o

Emergencies: SAM shall respond to incidents involving injury to any
person or damage to the subject property by contacting the appyopriate
emergency service providers such as Police, Fire, etc. as necessgry. The
City shall provide SAM appropriate contact names and telephojp"é numbers
for response to emergencies involving damage to City property, reports of
incidents of criminal activity or other emergencies. In addition to
reporting to emergency services, SAM shall also report all such incidents
to DPR within 24 hours of the occurrence. Incidents ir}v/olving hazardous
materials or other environmental conditions posing a threat to human life
or health should be immediately reported by telephone to the 911
dispatcher.

H. Special _Events: “Special Events” shall inr,e(de the Fourth of July
celebration, Hemp Fest, and any other féstivals, holidays or events
sponsored or permitted by the City for M{rtle Edwards Park. The City
will require event sponsors utilizing Myitle Edwards Park, to adequately
protect sensitive vegetation, artwork/and other improvements in the
boulevard Boulevard, Skybridges and Embayment Areas. Furthermore,
the City will require a trash and debris removal plan. Additionally, SAM
may undertake special security precautions for artwork, landscaping or
other improvements in the Boulevard and the Skybridges during Special
Events such as but not limited to temporary fencing.

6. MAINTENANCE:

SAM and the City shall have the following maintenance responsibilities,
respectively. These responsibilities cover the Boulevard, the Embayment, and the
Seawall Buttressing (maintenance and repair of the sky bridges is covered in the
Skybridge Permit, and this Agreement does not cover the OSP nortions owned by SAM).

A. Custodial Responsibilities: SAM shall perform all grounds custodial work
throughout the Boulevard, including but not limited to litter pick up,
garbage collection and disposal, cleaning of hard surfaces, sweeping of
trails, keeping drainage structures clean and free of debris and disposing of
matgTials collected in such activities; and performing all trail and sidewalk

17‘intenance.
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Turf Maintenance: SAM shaii maintain all turf within the Boulevard
including but not limited to grass mowing, lawn irrigating, trimming,
edging, and fertilizing and all other turf cultural practices.

Planting Bed and Tree Maintenance: SAM shall maintain ali planting beds
and irees within the Boulevard including but not limited to weeding,
pruning, fertilizing and irrigating to at least a standard consistent'with the
DPR publication “Landscape, Horticulture and Urban Forestry Best
Management Practices” published in September 2004 and periodically
revised and updated. ;

Utility Services: SAM shall be responsible for all utility services and
utility costs associated with maintaining the Boulevard, including but not
limited to, electricity, gas, water, sewage, waste water and such other
utilities as may be necessary. The City and SAM shall install, at SAM’s
expense, separate meters or methods to identify those utility costs to be
paid by SAM. SAM shall be responsible for notifying affected utility
providers of their (SAM’s) responsibility for all utility accounts affecting
the site. The City shall have no responsibility for utilities to serve any
portion of QSP. o

Irrigation: SAM shall perform all normal maintenance of the irrigation
system within the Boulevard, such as winter shut down, replacement of
heads and risers and all other general maintenance and repairs necessary to
keep the system operationally functional and in good order. SAM shall
also be responsible within the Boulevard for the maintenance of the
irrigation controls, training of staff regarding use and repair of irrigation
equipment, and operating any and all computer systems (including
telephone lines if any) controlling the irrigation systems. Any and all
changes to computer software programs controlling the irrigation system
shall be reviewed and approved by the DPR prior to installation. Such
approval shall be reasonably granted and approved in writing.

Graffiti Removal: SAM shall be responsible for all graffiti removal within
the Boulevard. All graffiti shall be removed within 24 hours to the extent
reasonably possible.

Trail and Pathway Maintenance: SAM shall be responsible for all regular
trail and pathway maintenance within the Boulevard, including but not
limited to, patches, repairs and seal coats or overlays. The timing and
necessity of repaving or other structural repairs to differential settlement,
cracks, potholes and dips in trails or pathways greater than .5 inches in
thickness and greater than I square foot, will be jointly determined by
SAM and DPR and will be scheduled to limit disruptions to public use
within the Boulevard.
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H. Accessibility: To the extent applicable, SAM will comply with the
Americans with Disabilities Act. ‘

I Signs: SAM shall be responsible for maintenance and replacement of all
signs within the Boulevard including, but not limited to, direction signs,
regulation notices, descriptive signs associated with art work and any and
all other signs that are necessary for the orderly operation of the site. Trail
and pathway signs throughout the Boulevard will be consistent in design,
size and appearance with trail and pathway signs within OSP. SAM will
replace the sign at the entrance to Myrtle Edwards Park.

J. Hazardous Material Storage and Use: SAM shall not store any hazaf/dous
materials such as, but not limited to, pesticides, herbicides,) paints,
thinners, rodenticides, gasoline or other fuels, on or in any area gné'cessib]e
to the public. No hazardous materials shall be stored on the Boulevard,
Arny and all uses of hazardous materials within the Boule\;élrd shall be

£

consistent with DPR’s Best Management Practices. //

K. Water Bills: SAM shall be responsible for all water bil‘_l.s/incurred within
the Boulevard. In the event that the water source for/this area is within
Myrtle Edwards Park, SAM shall be responsible for installing sub-meters
to measure the usage for Alaskan Way. Upon recgfbt of any invoices for
said sub-meters, City shall promptly forward/them and SAM shall
promptly pay them. City shall be responsible for all water bills incurred
for Myrtle Edwards Park including the Embay‘hent area.

7. CONTRACT MAINTENANCE f/

All construction or repair work, includiﬁ/g maintenance performed under
contract within the Boulevard shall be conducted as'a “public work™ as defined in RCW
39.04 and SAM shall adhere to all applicable State and City of Seattle Public Works laws
including those imposed under RCW 39.12.020, except to the extent any work may be
exempted by law. The City will consult with SAM on the appropriate means by which to
procure and contract for such work and SAM shall not advertise for or undertake any
such public work without City approval. All work completed pursuant to this section
shall be inspected and approved by DPR prior to being deemed complete.

8. MANAGEMENT PLAN

Upon the opening of the Boulevard as part of OSP, SAM shall produce and
deliver to the City four copies of a written Management Plan outlining the proposed
maintenance activities including custodial activity and proposed replacements of turf,
pavement, signage or other facility components. The Management Plan shall be updated
by SAM when in the opinion of the City it is reasonably necessary to do so. SAM will
submit to the City any proposed significant changes to its Management Plan. The City
shall review the Management Plan or any revised Management Plan, thirty (30) days of

i
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receipt and request revisions or acknowledge acceptance. If the City does not submit
comments within that thirty (30) day period, it shall be deemed to have accepted the plan.

9. SEAWALL BUTTRESS

The City shall maintain the Seawall Buttress constructed by SAM as agreed to in-

the separate OSP Construction and Finance Agreement. The City shall undertake annual
inspections of the Seawall Buttress and such additional inspections as conditions may
warrant. A copy of any reports of said inspections shall be submitted to SAM for Teview
and comment and the City and SAM may discuss any planned repairs. For a period of
three (3) years after installation, SAM shall guarantee installation on the Seawall
Buttress, with a warranty on all materials, save for a catastrophic collapse dl;e;to an act of
god.

£
Vi

10.  SHORELINE EMBAYMENT f‘

A. During the plant establishment period, but no longer than three (3) years
© after plant installation, SAM shall be responsible for routine maintenance
of the upland vegetation and intertidal plantings related to Embayment
located in Myrtle Edwards Park, and thereafter‘,-the City shall maintain and
replace such plantings. All other maintenance within the confines of
Myrtle Edwards Park shall be the responsibility of the City including but
not limited to “beach replenishment” as n;:éded.
rd
B. The parties acknowledge that the particular plant locations, types and sizes
were designed and selected, and funded by several agencies, to foster
salmon enhancement. Consequently, SAM (during plant establishment)
and the City (after plant establishment) shall maintain and replace any
dead or diseased plants with the same type and size and in the same
location, unless mutually approved by SAM and DPR.

11. LOCKS, CITY MAINTENANCE ACCESS, AND EMERGENCY ACCESS

SAM shall provide keys to gates and other barriers that may be installed
throughout the Boulevard to the Parks Engineer for the purpose of providing easy access
to Myrtle Edwards Park and other adjacent properties for maintenance purposes. Further,
SAM shall provide Master Keys to Seattle Police and Fire Departments to allow
emergency access during hours that the OSP may be closed to public access.

12, EQUAL OPPORTUNITY AND OUTREACH

A. SAM shall not discriminate against any employee or applicant for
employment because of race, religion, creed, age, color, sex, marital
status, sexual orientation, gender identity, political ideology, ancestry,
national origin, or the presence of any sensory, mental or physical
handicap unless based upon a bona fide occupational qualification. SAM
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shall take affirmative action to ensure that applicants are employed, and
the employees are treated during employment, without regard to their
creed, religion, race, age, color, sex, national origin, marital status,
political ideology, ancestry, sexual orientation, gender identity, or the
presence of any sensory, mental or physical handicap. Such action shall
include, but not be limited to the following; employment, upgradmg,
demotion or transfer, recruitment or recruitment advertising, laydff or
termination, rates of pay, or other forms of compensation and selegfion for
training, including apprenticeship. SAM shall post in conspicuous places,
available to employees and applicants for employment, ,notices as
provided by the City of Seattle setting forth the provisions of this
nondiscrimination clause. /

SAM shall encourage the use of women and mmorx,ty employees and
apprentices on this project and encourage outreach efforts in employment
opportunities. Outreach efforts may include use of targeted solicitation
lists, advertisements in publications directed’ to underrepresented
communities, providing student internships or dpprentice opportunities,
noting  SAM’s Equal Employment Opportumty (EEO) policy in
solicitations, emphasxzmg EEO and outreach policies within SAM and
using the services of available mmority community and public
organizations to perform outreach.

13, NONDISCRIMINATION IN EMPLOYEE B?NEFITS

A.

Compliance With SMC Ch. 20. 45‘/ To the extent SMC Ch. 2045 is
applicable to this Agreement; SAM shall have the following obligations.
SAM, as it pertains only to any act1v1ty governed by this Agreement, shall
comply with the requirements of SMC Ch. 20.45 and Equal Benefits
Program Rules Jmplementmg such requirements, under which SAM is
obligated to provide the sarhe or equivalent benefits (“equal benefits”) to
its employees that are dlrectly involved in the activity governed by this
Agreement with domeshc partners as SAM provides to its employees with
spouses. At the City’s request, SAM shall provide complete information
and verification of SAM’s compliance with SMC Ch. 20.45. (For further
information about SMC Ch. 20.45 and the Equal Benefits Program Rules
call (206) ; 684-0430 or review information at
http://cityofseattle.net/contract/equalbenefits/.)

Remedies for /Violations of SMC Ch. 20.45: If and to the extent SMC
Ch. 20.45 1s/apphcable to this Agreement, then any violation of this
Section 13 shall be a material breach of this Agreement for which the City,
after deliv /ermg a written notice and expiration of the time for under
Section 19 (Default) below, may:

Page 11 of 20

-




D). Require SAM to pay actual damages for each day that SAM is in
violation of SMC Ch. 20.45 during the term of the Agreement; or

2). Terminate the Agreement; or

3). Impose such other remedies as specifically provided for in SMC
Ch. 2045 and the Equal Benefits Program Rules promulgated
thereunder.

14, EQUALITY IN CONTRACTING

SAM shall comply with the requirements of the City’s “Equality in Contracting
‘Ordinance” (SMC 20.42.010 et seq). In addition to the other requirements of that act,
prior to advertising to bid any portion of the Work, SAM and the Director of DPR shall
adopt a plan, developed in consultation with the Director, to afford Women and Minority
Businesses the maximum practicable opportunity to directly and meaningfully participate
on City Contracts. The plan shall include specific measures the Contract awarding
authority will undertake to increase the participation of Women and Minority Businesses.
Each Contract awarding authority shall make efforts to comply with any goals established
in the plan for that Contract awarding authority under these provisions for public works,
consultant services and procuring goods or services. The Contract awarding authority
may also establish aspirational goals for the participation of Women and Minority
Businesses in a particular City Contract on a case-by-case basis.

15. OTHER LEGAL REQUIREMENTS .

A General Requirement: SAM at no expense to the City shall comply with
all applicable laws of the United States and the State of Washington, the
Charter and ordinances of City; and rules, regulations, orders, and
directives of their administrative agencies and the officers thereof.
Without limiting the generality of this paragraph, SAM shall specifically
comply with the following requirements of this section.

B. Licenses and .Similar Authorizations: SAM at no expense to the City,
shall secure -and maintain in full force and effect during the term of this
Agreement all required licenses, permits, and similar legal authorizations,
and comply with all requirements thereof.

C. Use of Recycled Content Paper: SAM shall use, whenever commercially
' reasonable and practicable, recycled content paper on all documents
submitted to City, in accordance with SMC 20.60.218.

D. / Americans With Disabilities Act: SAM shall comply with all applicable

/ provisions of the Americans with Disabilities Act of 1990 (ADA) in

( performing its obligations under this Agreement. Failure to comply with

“\lthe provisions of the ADA shall be default subject to the notice and cure
provisions of Section 18 below.
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Fair Contracting Practices Ordinance: SAM shall comply with the Fair
Contracting Practices Ordinance of the City of Seattle (Ordinance
119601), as amended. Conduct made unlawful by that ordinance
constitutes a breach of contract after notice and expiration of the cure
period in Section 18, Engaging in an unfair contracting practice may also
result in the imposition of a civil fine or forfeiture under the Seattle
Criminal Code as well as various civil remedies.

16.  INDEMNIFICATION

A.

SAM, by eniering into this Agreement, hereby releases the City from/any
and all claims resulting from damage or loss to its own property and’does
covenant and agree for itself, its successors and assigns, The City of
Seattle, to at all times indemnify, defend and save harmless The’ City of
Seattle from all claims, actions, suits, liability, loss, costs, expenses or
damages of every kind and description (excepting only suck ddmages that
may result from the sole negligence of the City), which may/accrue to, or
be suffered by, any person or persons and/or property/or properties,
including without limitation, damage or injury to SAM, its officers,
agents, employees, contractors, invitees, tenants and/tenants’ invitees,
licensees or its successors and assigns, by reason/of the maintenance
operation or use of improvements or any portion thereof made pursuant to
this or any other agreement between the parties hereto regarding the OSP.

In any action against the City of Seattle, by /a/ny employee of SAM, its
contractor, subcontractors, sub-subcontractors, agents, or an yone directly
or indirectly employed by any of them, the indemnification obligation of
this Section shall not be limited by a’limit on the amount or type of
damages, compensation, or benefits payable by or for SAM, its contractor
or any subcontractor under RCW Tltle 51, the Industrial Insurance Act, or
any other employee benefit act§ Likewise, any City indemnification in
the event of concurrent negligénce shall not be limited by RCW Title 51.

In addition, SAM and the City each waives immunity as to the City of
Seattle only or SAM only,as applicable, in accordance with RCW Title 51
and shall require that in-any construction contract, that it shall require its
contractor to waive such immunity.

If it is determined by a court of competent jurisdiction, that RCW 4.24.115
applies to this ordinance or that other concurrent negligence has occurred,
then in the event claims or damages are caused by or result from the
concurrent pegligence of:

1). he City, its agents, contractors or employees; or

2). SAM, its agents, contractors, or employees.
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17.

INSURANCE

A.

Then each party shall indemnify the other to extent of that varty’s negligence.

Coverage’s and Limits of Liability:

).

2).

3).

S.AM Liability Insurance. SAM, at no expense to the City, shall
maintain continuously throughout the Term of this Agreemé]t
Commercial General Liability (CGL) and Automobile L;ﬂSlhty
insurance with a limit of liability of not less than $10,000,000 each
occurrence combined single limit bodily injury and /property
damage for claims occurring on, in or about the OSP property.

£
£

SAM Property Insurance. SAM shall maintain z:]l/lf'}isks property
insurance on the improvements within the Boule¥ard_with a limit
of liability of not less than the replacement cgst of the property.
SAM shall cause its property insurer(s) to grovide an insurer’s
waiver of subrogation in favor of the City. /

Contractor Insurance. /

a). During the course of any con§{ruction, SAM shall cause all
contractors to maintain CGL and Automobile Liability and
Umbrella/Excess insuranCe as required with a limit of
liability of not less than $5,000,000 each occurrence
combined single hmlt bodily injury and property damage
for claims occumng on, in, or about the OSP property.
CGL  insurance” shall include Premises/Operations,
Products/Compléted Operations, Contractual Liability,
Independent “Contractors and  Stop Gap/Employers
Liability. / SAM shall, in addition, incorporate
subparagr/aph B. herein (“Terms and Conditions”) in all
contracf{g*’r agreements.

b). During the course of construction, SAM shall cause all
contractors to maintain Worker’s Compensation insurance
m accordance with the provisions of Title 51 of the Revised
:Code of Washington (RCW) and contractors shall be
/ responsible for ensuring that workers compensation
insurance is in force for any subcontractor. Additionally, if
the scope of work requires working in, on, or around a
navigable waterway, the contractor and any subcontractor,
if legally required to do so, shall maintain United States
Longshore and Harbor Workers Act (USL&H) coverage
and Jones Act in compliance with Federal Statutes. If the

e
e .
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contractor is qualified as a self-insurer in accordance with
chapter 51 RCW, it shall so certify to the City.

4) Terms and Conditions:

a). As respects SAM and contractor liability insurance, the
City shall be an additional insured for primary and
noncontributory limits of liability as documented by a copy
of an additional insured endorsement or a copy of blanket
additional insured policy wording. ’

b). Limits of liability referenced herein are minimum limits
only and shall not be construed as limiting either the
liability of SAM or any SAM contractor nor the liability of
any insurer of SAM or any SAM contractor.

). Insurers shall have a minimum A- VII A.M. Best’s rating
unless procured under the provisions of chapter 48.15
RCW or otherwise approved by the City..

d). Insurers shall provide 45 day written notice of cancellation
to the City in accordance with chapter 48.18.290 RCW,
except 30 days for insurance policies procured under the
provisions of chapter 48. 15 RCW and 10 days for non-
payment of premium.

e). Current certification of insurance, including a copy of an
additional insured endorsement or a copy of blanket
additional insured policy wording, shall be maintained on
file with the City at the address specified in Section 3.
(“Notices”) of this Agreement.
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5) Changes: Beginning on the fifth anniversary of this Agreement and
annually thereafter, the City shall evaluate the appropriate
coverages and’limits of liability and may require a change in
insurance coverages and limits. In the event of a dispute over such
change, the parties shall utilize dispute resolution under
Section 18c below.

18. DEFAULT, CURE, l}f]ilMEDIES, DISPUTE RESOLUTION

A. Default and /Cure. Upon being given written notice of failure to perform
or comply with a term or condition of this Agreement, the notified party
shall promptly undertake such reasonable steps as shall be necessary to
cure the shemﬁed failure. If that party fails to promptly undertake
reasonable steps to perform or comply, or fails to cure the specified failure
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within 60 days after written notice is given, that party shall be deemed to
be in default of this Agreement. Provided, however, that in the event that
the parties agree that cure cannot reasonably occur within such 60- -day
period, then the Parties shall agree upon a reasonable period of time for
the defaulting party to affect a cure. If at the end of that additional-period
of time cure has not been made, that party shall be deemed in default of
this Agreement. Failure to cure after the applicable time perio /hall be an
“Event of Default.” If the parties are participating in dispufe resolution
under Section 18(D), then the time period for cure shall fot commence
until completion of the dispute resolution.

Receiver: The appointment of a receiver to take pdssession of all or
substantially all of the assets of SAM or other action’ taken or suffered by
SAM under any bankruptcy, reorganization, or other statute of similar
nature, if such receiver or action has not been released, discharged,
dismissed, or vacated within 60 days, shall constltute a breach of this
Agreement, and the breaching party shall be in’ ‘default of this Agreement,
Remedies: If there is an uncured Event of Default of this Agreement, then
the non-defaulting party shall have all Jights and remedies at law or in
equity. If the uncured Event of Default elates to a fundamental obligation
under this Agreement, then the non- defaultmg party shall have the right to
terminate this Agreement. Any proposed termination due to an uncured
Event of Default by SAM shall require compliance with Ordinance
No. 118477 (Initiative 42). Upon any termination by the City for an
uncured SAM Event of Def"tult the City in its discretion may retain the
park improvements as constructed within the Boulevard and Alaskan Way
Skybridge, but not any artwork, for the use of the public, or may require
SAM to demolish said impfovements and restore the site to its condition at
the time of the execution of this Agreement. Sam shall remove all art
works from public prdperty within 60 days of the termination of the
Agreement and shall indemnify the City against any and all losses related
to such art works diring the removal period and shall, in addition to the
obligations arising under the indemnity provisions of this Agreement,
indemnify, defend save and hold the City harmless from any claim,
defense or other legal action arising under the Visual Artists Rights Act
(VARA) 17.U.S.C. § 101, as now enacted or hereafter modified.

Dlspule Resolution: In the event that any dispute or mis understanding
arising / ‘under this Agreement concerning SAM’s or the City’s
performance cannot be resolved through amicable negotiations, between
SAM’s Project Manager and the City’s Project Manager, the matter shall
be. referred to the Superintendent, Seattle Parks & Recreation Department
and SAM’s senior executive(s). If such officials do not agree upon a
decision, the parties shall then submit the matter to a non-binding alternate
dispute resolution process.
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E. No Implied Waiver. No failure by either party to insist upon strict
performance of any obligation of the other party or the failure to exercise
any right or remedy arising out of a breach, irrespective of the length of
time which such failure continues (except in cases where this agreement
expressly limits the time for exercising the rights and remedies arising out
of a breach), shall constitute a waiver of such breach or a waiver of that
party’s right to demand strict compliance of such term. No waiver of any
default or the performance of any provision shall affect any other default
or performance. A written waiver of default or the performance of a
provision shall not be deemed to be a waiver of subsequent default or
performance. I

19.  INTENTIONALLY OMITTED
20.  ASSIGNMENT; SUBCONTRACTING

Neither party shall assign, transfer, or encumber its mf/ rest in this Agreement
without the prior written approval of the other party which approval shall not be
unreasonably withheld, delayed, or conditioned. Notw1thstandmg the foregoing, SAM
shall have the right to enter into contracts or other arrangements with other persons or
entities for operation and maintenance of OSP or to contract for any other service
required or allowed to be performed by SAM under this, agreement.

21.  NOTICES

All notices required to be given under’ thlS Agreement shall be in writing and
either delivered personally or sent by United. States Certified Mail, postage prepaid,
return receipt requested, to the appropriate addresses listed below or at such other address
as shall be provided by written notice. Notice shall be deemed communicated to the
parties 3 business days from the time of mailing if mailed as provided in this section. For
convenience purposes only, and not to satlsfy the requirement to give written notice,
copies of notices also may be given by other means.

Ifto SAM:  Seattle Art Museum
P O BOX 22000
Seattle, WA'98122
Telephone: 206 654-3100
FAX: 206 654-3135
Attn: Director
If to City: City of Seattle
Department of Parks «1d Recreation
100 Dexter Avenue N.
‘Seattle, WA 98109
Attn: Superintendent of Parks and Recreation

Page 17 of 20




22. ENVIRONMENTAL INDEMNITY

The parties acknowledge the existing Environment Agreement between the City
and SAM dated December 7, 1999 (“Environmental Agreement”). No change of rights,
obligations, or responsibilities under the existing Environmental Agreement shall occur
as a result of this Agreement, except as expressly provided in this section. SAM shall be
responsible for any and all costs that arise from or are related to soil removal, if réquired,
and recapping of soil, if required, to the extent required to complete SAM’s construction
of the OSP. Such costs include, but are not limited to, disposal of contaminated soil or
groundwater that is removed during construction replacement of material that is capping
contaminated soil and is disturbed during construction mitigation measuires required by
permitting authorities, and worker safety measures required for construction on a
contaminated site. 'The Consent Decree means the “Prospectiveff’urchaser Consent
Decree Re: The Former Unocal Seattle Marketing Terminal Pr,Jperty, Seattle, WA,
entered under King County Superior Court No. 99-2-50226-4 SEA on December 7, 1999.
The Consent Decree as stipulated above will be held in place until such time the project is
complete, at which time the restrictive covenants will remain in perpetuity.

/
/

23.  GOVERNING LAW /

- Except as provided in the preceding sentence, the City and SAM retain all rights
and obligations as set forth in the Environmental Agreement. This Agreement shall be
governed by the laws of the State of Washington. Venue of any action breught by one
party against the other under this Agreement shall be in King County Superior Court.

24.  SUCCESSORS AND ASSIGNS ~ /

The terms and conditions in this Ag;‘éément shall bind and inure to the benefit of
the City and SAM, and except as otherwise’provided herein, their successors and assigns.

25.  NO THIRD-PARTY BENEFICIARIES

There are no third-party beneficiaries to this Agreement.
26. RELATIONSHIP OF PARTIES

Nothing in the Agreexﬂent shall be construed to create a partnership, joint venture,
or relationship of employment or agency between the parties. The services to be
rendered by SAM pursuant to this Agreement are as an independent contractor only.
27. INTEGRATION; AMENDMENT

This Agree;ﬁent, together with its referenced Exhibits, contains all the agreements

of the parties hereto relating to the subject matter addressed, and cannot be amended or
modified except By written instrument approved by the Seattle City Council and by SAM.
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Notwithstanding the foregoing, DPR approval of future improvements is not deemed an
amendment and does not require City Council approval.

28.  TIME OF ESSENCE; FORCE MAJEURE

Time is of the essence of this Agreement. Any delay, stoppage, or prevention of a
party’s performance (“Delay”) under this Agreement due to Force Majeure shall excuse
the performance of the party affected for a period of time equal to the Delay. However,
the parties shall take reasonable steps to minimize the length of Delay. “Force Majeure”
shall mean a Delay attributable to any strike or other labor or industrial disturbance, civil
disturbance, inability to secure customers, materials, supplies, or labor through ordinary
sources, any changes in applicable laws or the interpretation thereof, or any lightening,
earthquake, fire, or other cause beyond the reasonable control of the party for whom
performance is required or its contractors or representatives.

29.  NON-LIABILITY OF CITY OFFICIALS, EMPLOYEES, AND AGENTS

No elected or appointed board, commission, membet, officer, employee or other
agent of the City shall be personally liable to SAM, its suqc‘éssors, or assigns, in the event
of any default or breach by the City or for any amount which may becoine due to SAM,
its successors, and assigns, under this Agreement, or for any obligation of the City under
this Agreement. 3

30. SURVIVAL OF INDEMNITIES

The indemnities under this Agreement shall survive termination or expiration for
a period of 3 years after termination or expiration of this Agreement, and no action based
on any indemnity under this Agreement may be commenced thereafter.

31.  ATTORNEYS’ FEES

If legal proceedings are initiated to enforce any term of this Agreement, then the
substantially prevailing party shall be entitled to recover, as an element of its cost of suit
and not as damages, reasonable attorneys’ fees and costs to be fixed by the court,
including those incurred on appeal.

32.  CONSTRUCTION

The titles of sections, captions or other divisions of this Agreement, are solely for
the convenience of the parties and do not define or limit its contents or meaning. This
Agreement is a negotiated instrument and shall not be construed as if it had been
prepared by one of ithe parties but rather as if both parties had prepared it.

\

\

\
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33. AUTHORITY

Each party represents to the other that the person signing this agreement on its
behalf is authorized to do so and that each party has taken all such actions that are
required of that party in order to enter into a binding agreement.

34,  EXHIBITS
The exhibits attached hereto are incorporated herein by this reference.

35. COUNTERPARTS P

This Agreement may be executed in two or more counterparts, qaéh of which
shall be deemed an original, but all of which shall be taken together to constitute one and
the same agreement. i

Dated: , 2005 ¥

CITY: THE CITY OF SEATTLE

By: Vi

Name: Greg Nickels Ve
Title: Mayor, signing by authority of Ordinance No.
Date: S
/‘!{{
SAM: SEATTLE ART MUSEUI\/;{{A Washington nonprofit corporation
/
By: p.f’
Name:
Title: Chairperspﬁ of Board of Trustees

Date:

Exhibits attached to and made a part of this Agreement include:

Exhibit A —Property description and survey

Exhibit B — Site Map .

Exhibit C - Plans and Spccifications for construction within Alaskan Way and Myrtle
Edwards Park as submitted and permitted for construction by Seattle Department of
Planning and Development.

Exhibit D — Embayment Plan/ Seawall Buttressing Plan

Exhibit E ~ Ordinance No. 121721, passed January 24, 2005
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CONSTRUCTION AND FINANCE AGREEMENT
BETWEEN THE CITY OF SEATTLE
AND :
SEATTLE ART MUSEUM FOR WORK ON PUBLIC PARK PROPERTY
ASSOCIATED WITH OLYMPIC SCULPTURE PARK f'

This Agreement is entered into between The CITY OF SEATTLE, a, _Washington
municipality (“City”), and the SEATTLE ART MUSEUM, a Washmgton nonprofit
corporation (“SAM”), regarding the construction and financing of certain improvements -
associated with the Olympic Sculpture Park (OSP) on public park property known as
Myrtle Edwards Park and Alaskan Way Boulevard. e ,

RECITALS |

A. The City and SAM intend to enter into -an agreement regarding the
Maintenance and Operation of City-owned property adjacent to Olympic
Sculpture Park which is described in” that agreement titled “Design
Agreement” executed by the City and, SAM in accordance with Ordinance
No. 119982 approved June 12, 2000

B. The City approved a tax levy known as The 2000 Neighborhood Parks,
Green Spaces, Trails, and Zoo Levy as proposed by Ordinance 120024
and approved by Seatﬂe voters on November 7, 2000.

C. One of the provisions of the 2000 Neighborhood Parks, Green Spaces,
Trails, and Zoo Levy was funding for a waterfront connection from Myrtle
Edwards Park to the ﬁelltown Area. The design of the Olympic Sculpture
Park realizes that objective by incorporating an elevated pedestrian
walkway allowing for pedestrian connection from Broad Street to Myrile

Edwards Park. ./

D. The City adopted Ordinance No. 121721 on February 2, 2005 designating
Alaskan Way to be Alaskan Way Bouleva-d (a park boulevard) north of
Broad Street and south of the northern edge of Bay Street as a *“‘park
boulevard” and transferring jurisdiction for the designated area from
Seattle Department of Transportation to the Department of Parks and
Recreation (DPR) providing for transportation, trail and utility purposes to
copiinue

E. ;—f‘he above-described Alaskan Way Boulevard shall hereafter, be referred
<10 as “the Boulevard.

F. : " The Boulevard, as well as portions of Myrtle Edwards Park are supported
by aseawall which is a significant structural element supporting lands to

its east.
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G. The City and SAM have acknowledged that the public benefits from a
consistent design philosophy being applied to the Olympic Sculpture Park
and the Boulevard. Alaskan Way and the proposed elevated pedestrian
walkway is the subject of this Construction and Finance Agreement and in
a separate Skybridge Permit, the operation and maintenance of which is
the subject of a separate Operations and Maintenance Agreement
respectively, all as approved by the Seattle City Council., -

H. SAM has begun development of the Olympic Sculpture Park on the SAM-
owned or leased parcels between Western Avenue and Alaskan Way and
Broad and Bay Streets. Pursuant to the terms of the Skybridge Permit and
this Construction and Finance Agreement, SAM will undertake
development of the agreed elements of the Olympic Sculpture Park to be
located on the Boulevard.

L Although most of the Olympic Sculpture Park will be privately owned and
operated by SAM, it will generally be open to the public. The Boulevard
portion including Skybridge access points from Broad Street shall be open
to the public at the same terms times as the adjacent Myrtle Edwards Park,
as provided in this Agreement.

1. The Skybridge Pergnit will authorize SAM to construct and operate
Skybridges connecting their property across Elliott Avenue and to connect
their property east of the Burlington Northern Santa Fe railroad tracks to

the Boulevard. !f'

K. SAM will grant to the City of Scattle an easement as provided in the
Skybridge Ordinance that authorizes the Skybridge Permit for Alaskan
Way. Said easement shall be subject to acceptance by appropriate City
Council action. '

"INIWNND0AQA IHL :IO\;XLI'IVHD JHL OL 3Na < .LI 4

L. SAM and the City propose to incorporate a salmon habitat restoration
project at the juncture of the shoreline between the Olympic Sculpture
Park and Myrtle Edwards Park by installation of a natural beach.

M. SAM has committed to contributing $2 million iowards public
improvements within ithe Olympic Sculpture Park as depicted in the 100%
Construction Drawings for the OSP.

NOW, THEREFORE, in consideration of the Recitals and the mutual promises
and provisions hereinafter set forth, and for good and valuable consideration, the receipt
and sufficiency of which are hereby acknowleged, the parties agree as follows:
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AGREEMENT

1. IDENTIFICATION OF PROPERTY AFFECTED BY AGREEMENT

This Agreement pertains to the portions of the Olympic Sculpture Park (OSP)
(a) to be located within a portion of Alaskan Way as described in Ordinance 121721,
(b) the Alaskan Way Skybridge (which is further subject to the Skybridge Permit
identified above, and (c) portions of Myrtle Edwards Park, all more specifically described
in Exhibit A attached hereto and as shown on the Map designated as Exhibit B, also

attached.

2. EXHIBITS TO AGREEMENT

A.
B.
C.

D.
E.
F

Exhibit A - Property Description

Exhibit B - Site Map

Exhibit C - Plans and Specifications for construction within Alaskan Way
and Myrtle Edwards Park as submitted and permitted for construction by
Seattle Department of Planning and Development

Exhibit D — Embayment Plan/ Seawall Buttressing Plan

Exhibit E — Public Access Easement

Exhibit G — Operations-& Maintenance Agreement

3. DEFINITIONS

A.
B.
C.

T

=R

“City“ means The City of Seattle.

“SAM” means Seattle Art Museum.

“OSP” generally means the Olympic Sculpture Park, including both SAM-
owned parcels and the city-owed Alaskan Way Boulevard (“the
Boulevard?).

“DPR” means Seattle Department of Parks and Recreation.

“SDOT’’ means Seattle Department of Transportation.

“Skybridges” means the two elevated pedestrian walkways in the Olympic
Sculpture Park.

“Ellidtt Avenue Skybridge” means the elevated pedestrian walkway above
Elliott Avenue. ‘

“Alaskan Way Skybridge” means the elevated pedestrian walkway above
the Burlington Northern Santa Fe Railway (or lower-case railroad)
franchise area connecting Broad Street to the Boulevard. The Alaskan
Way Skybridge includes the ramp, stairs and abutment where it connects
with Broad Street and the Boulevard. '

“BNSF” means the Burlington Northern Santa Fe Railway franchise area
in the Alaskan Way park boulevard.

“ProParks Levy” means The 2000 Neighborhood Parks, Green Spaces,

Trails, and Zoo Levy.
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4. TERM

“Embayment” means the beach, which will be installed by SAM pursuant
to the terms of this Agreement, at the juncture of the shoreline between the
Olympic Sculpture Park and Myrtle Edwards Park.

“Boulevard” means that portion of Alaskan Way north of Broad Street and
south of the northern edge of Bay Street designated as park Boulevard by
Ordinance 121721. The term “the Boulevard” excludes the ramp, stairs,
abutment and any other component that are part of the Alaskan Way
Skybridge, as defined above

“Seawall Buttress” means ’the buttressing for the seawall adjoining that
portion of the Boulevard to be constructed pursuant to the terms of this
Agreement.

“Easement” means a pedestrian easement as provided in the Skybridge
Ordinance that authorizes the Skybridge Permit for Alaskan Way.

The term of this Agreement shall be fivé (5) years and shall terminate upon
completion of the construction activities called for under its terms. The termination date
may be extended by the City for an additional period not to exceed two (2) years, to allow
SAM to complete the work called for herein. unless otherwise modified in writing upon
mutual agreement of the parties. '

5. CITY FINANCIAL PAYMENT

A.

Prerequisites to City Funding. Upon completion of the Alaskan Way
Skybridge construction by SAM, the City shall pay SAM an amount not to
exceed $2,100,000 for the completed improvements of the Alaskan Way
Skybridge, as set forth in this Agreement. Payment of the City funds is
conditioned upon (a) the execution of and compliance with the material
terms of this Agreement, (b) SAM’s grant of a pedestrian and non-
motorized - vehicle easement, in the form contained in Exhibit E hereto,
through its property that connects Broad Street over and across SAM-
owned property and the Alaskan Way Skybridge to the Boulevard (c) the
execution of the Operating and Maintenance Agreement attached as
Exhibit F hereto; (d) Seattle City Council adoption of ordinances
approving each of these Agreements and providing for acceptance of the
public access easement; and (e) pursuant to the terms of this Agreement,
SAM represents and warrants to the City that prior to the commencement
of construction of the improvements called for herein, SAM shall have
secured all of the funds, financing or other firm commitments to execute
all of the work depicted on the 100% construction drawings as described

‘in this Agreement.

Payment of Construction Costs. Upon completion of the Alaskan Way
Skybridge, SAM shall submit to the City of Seattle Department of Parks
and Recreation project manager (“Parks”), a detailed written pay request
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(or invoice) together with such supporting documentation as Parks shall
request, demonstrating to the satisfaction of the City that SAM has
incurred the expenses identified therein. In the event that the pay request
is not complete or is lacking in necessary supporting documentation, Parks
shall return the same to SAM identifying the deficiencies in writing and
requesting that SAM resubmit the pay request. If the pay request is
deemed by Parks to be sufficient, arks shall inspect the work identified in
the pay request, and either accept or reject the work: In the event that
Parks rejects the work, it shall notify SAM in writing of any deficiency
and SAM shall undertake to remedy the deficiency before re-submitting
the pay request. The City will make every effort to review and reimburse
SAM promptly upon of receipt of a fully supported pay request.

6. PUBLIC WORKS

A.

D.

All project components to be constructed or installed on public property
shall be constructed as Public Works, except to the extent any work may
be exempted by law. Public Works are defined in, and subject to, the laws
of the State of Washington and the Seattle Municipal Code. SAM shall
cooperate with the City’s Department of Executive Administration (DEA)
Contract Services to prepare or direct the preparation of all bid packages

and manage the bid process. SAM shall be responsibie for the generation -

and management of all documentation necessary to the administration of
the project as a Public Work and shall submit the same for approval.

Any and all bids, documentation and processes shall be subject to review
and approval by the City’s Department of Executive Services
Administration (DEA), Contracting Services Division.

Prior to commencement of construction of any portion of the work
described in this Agreement, SAM shall furnish in a form and amount
acceptable to the City such surety bonds and proof of insurance as
described below in Section 16 of this Agreement (“Insurance and Bonds™).

DEA Contracting Services together with project management through
DPR shall administer all contract payments made by the City.

7. RIGHT OF ENTRY FOR CONSTRUCTION PURPOSES

This Agreement shall constitute City’s permission to SAM to enter upon and
construct the improvements as shown on the attached Exhibits B and C, and to enter
Alaskan Way to construct the improvements relating to the new streetcar trolley tracks,
station and related facilities. All such work shall be constructed in accordance with the
above mentioned “Exhibits” and subject to the conditions noted below; Provided,
however, this right of entry and consent to construction shall not relieve SAM of the
obligation to obtain any building or construction permit, shoreline permit, or other

Page 5 of 23




permit, license or permission otherwise required for the construction of the improvements
called for herein.

8. FINAL PLAN APPROVAL

Prior to commencing any construction work, SAM shall provide DPR 100%
Construction Drawings (CDs) for final review and comment tc assure that final Plans and
Specifications conform to City Standards as noted below and to assure that they conform
to the agreed upon design. The form and format (including both paper and electronic
versions) of the CDs shall be as directed by DPR and SAM shall bear all expenses
associated therewith. Within 10 working days, DPR shall either approve the same or
return them for correction. Upon approval, SAM shall submit the approved 100%
Construction Drawings to DEA, Contracting Services, for advertising any contract for
public bid, to the extent bidding is required. SAM will assign to the City a non-exclusive
right, along with SAM, to use the drawings and designs to build the improvements within
the Boulevard and the Skybridges, subject to SAM’s architects approval.

9. CONSTRUCTION PHASE

A. SAM shall not comménce construction within Alaskan Way or the
Alaskan Way Skybridg’%:, until it has been given written Notice to Proceed
bv DPR. DPR wi“l'I not issue the Notice to Proceed until all of the
conditions of this Agreement have been met and all permiits necessary for
the construction of the Work within Alaskan Way and for the Alaskan
Way Skybridge have been issued.

B. In administerixig any construction contract relating to the Boulevard and
the Alaskan ‘Way Skybridge, SAM shall adhere to the following City
processes:

1). Reject any work that does not conform to the Contract Documents
submitted to DPR. Reject and halt any work that is deemed to be
h'azardous, in violation of code, or otherwise involve a health or
safety issue that jeopardizes a worker or the public at large.

2). ¢ Prepare Modification Proposals and Change Orders for approval
by DPR. A Modification Proposal is a written proposal originated
by SAM, and is required in each instance where SAM intends to
alter the appearance, usage or durability, product or feature of the
agreed design of any aspect of the Work whether or not the same
will result in an increase in cost to the City and if so the full
amount of such increase, exclusive of taxes. A Change Order is a
written directive orniginated by the City directing SAM to execute
additional work and specifying the amount to be allowed therefore,
exclusive of taxes. Neither Modification Proposals nor Change
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Orders shall be deemed to have any effect unless and until they are
signed by both DPR and SAM.

3). At the conclusion of the work and prior to the City’s Final
Acceptance SAM shall furnish DPR with two (2) original complete
sets of: Mylar drawings (“record” drawings), reflecting the final
“as-built” condition of the Project. When originals are submitted,
they shall be on City-approved Mylar. The “record” drawings shall
also be provided to Parks in electronic format (Auto CAD 2000 or
later version) on compact discs as vector diagrams and delivered
with Mylar drawings. Black background prints are not acceptable.
The electronic media shall be compatible with City of Seattle CAD
Line Weight and Symbols and additionally SAM shall furnish one
CD with all files in PDF format. SAM will assign to the City a
non-exclusive right, along with SAM, to use the drawings and
designs to build the improvements within the Boulevard and the
Skybridges, subject to SAM’s architects approval.

4). SAM shall review for:accuracy and provide to DPR, contractor
copies of all maintenance manuals, which may include operating
manuals, equipment brochures, paint schedules and material
brochures, to DPR, bound in loose leaf binders, appropriately
labeled, indexed-and tabbed. SAM shall develop and provide, at
physical completion, and shall upon completion, furnish the
Management Plan as provided in the Operation and Maintenance
Agreement.

10. PLACEMENT OF ARTWORK

A.

For any work contracted for by SAM after the date of this Agreement that
will be located within the Boulevard, the Ellioit Avenue Skybridge, the
Alaskan Way Skybridge, the Embayment, or Seawall buttress, SAM shall
not contract. for, nor shall it place any artwork including any works of
visual art including any painting, mural, drawing, print, sculpture, mosaic
or still photograph, as the same are defined in the Visual Artists Rights
Act (VARA) 17 1J.S.C. § 101, as now enacted or hereafter modified, ,
without first having either (i) determined that VARA will allow removal
or relocation of the artwork or (ii) obtained from the artist a written waiver
and agreement in a form approved by the City, waiving any right to the
permanent emplacement of waid artwork, and which written waiver and
agreement grants to SAM and to the City the right of, removal or
relocation of said work. In contracting for any maps, visitor guides or
directories, SAM shall require that the contract therefore specifically
exclude the same from the defined coverage’s afforded artwork by VARA.

The existing agreements for the creation and placement of the fountain
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entitled, Father and Son, by artist Louise Bourgeois, at the entry plaza
with the Boulevard, allow SAM to relocate the work, subject to
consultation with the artist and concurrence with the oversight committee.
For any other work acquired or contracted for by SAM before the date of
this Agreement, SAM will not place any work covered by VARA on the
Boulevard, the Elliott Avenue Skybridge, the Alaskan Way Skybridge, the
Embayment, or Seawall buttress that cannot be removed or relocated
pursuant to VARA or pursuant to the terms of any agreement or waiver
with the artist. :

SAM will indemnify, defend and hold harmless the City from any claims,
actions, suits, liability, loss, costs, expenses or damages of every kind and
description arising under VARA for any work placed by or with the
permission of SAM on the Boulevard; the Elliott Avenue Skybridge, the
Alaskan Way Skybridge, the Embayment, or Seawall buttress.

11.  BILLING AND PAYMENT

A.

Prior to the commencemerit of construction, SAM shall furnish in a form
(both electronic and paper) acceptable to DPR, a complete construction
schedule. which among other things, clearly identifies the critical path and
project progress payment milestones. SAM shall be solely responsible for
the expense associated with the electronic format and software specified
by DPR. Within/30 days of completion of the Alaskan Way Skybridge,
SAM shall forward to DPR for its review and approval, a payment request
in a form approved by DEA, together with such supporting documentation
as shall be reqixired to process the payment request.

If DPR approves the request for payment, it shall forward the same to
DEA for payment. If DPR rejects the payment request, it shall return the
same to SAM for correction, specifying in writing the reason(s) for its
return. DPR and DEA will make every effort to review payment requests
expeditiously.

Upon Substantial Completion of the work for the Alaskan Way Skybridge,
SAM shall within 30 days, submit a final payment request, noting any
outstanding work including the costs thereof, exclusive of taxes. Upon
Phjsical Completion of the Work, SAM shall certify to the City that all of
the Work of the project has been completed, all payment requests have
been delivered to the City and all of the contractors, subcontractors and
material men of the project have been paid and all taxes, wages and
benefits have been paid or discharged.

DPR approval and DEA payment of any payment request or of any series
or all such payment requests shall not constitute acceptance of the Work,
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nor relieve SAM or its contractors or subcontractors of any obligation
under this Agreement.

12. EQUAL OPPORTUNITY AND OUTREACH

A.

As it pertains to activity governed by this Agreement, SAM shall not
discriminate against any employee or applicant for employment because
of race, religion, creed, age, color, sex, marital status, sexual orientation,
gender identity, political ideology, ancesiry, national origin, or the
presence of any sensory, mental or physical handicap unless based upon a
bona fide occupational qualification. SAM shall take affirmative action to
ensure that applicants are employed, and the employees are treated during
employment, without regard to their‘creed, religion, race, age, color, sex,
national origin, marital statusz,fv"!political ideology, ancestry, sexual

orientation, gender identity, or‘the presence of any sensory, mental or

physical handicap. Such action shall include, but not be limited to the
following: employment, upgrading, demotion, or transfer, recruitment or
recruitment advertising, layoff or termination, rates of pay, or other forms
of compensation and selection for training, including apprenticeship.
SAM shall post in conspicuous places, available to employees and
applicants for employment, notices as provided by the City of Seattle
setting forth the provisions of this nondiscrimination clause.

SAM shall encourage the use of women and minority employees and
apprentices on this project and encourage outreach efforts in employment
opportunities,” Outreach efforts may include use of targeted solicitation
lists, advertisements in publications directed to underrepresented
communities, providing student internships or apprentice opportunities,
noting SAM’s Equal Employment Opportunity (EEO) policy in
solicitations, emphasizing EEO and outreach policies within SAM and
using the services of available minority community and public
organizations to perform outreach

13.  NONDISCRIMINATION IN EMPLOYEE BENEFITS

To the extent SMC Ch. 20.45 is applicable to this Agreement; SAM shall have the
following obligations:

A.

Compliance With SMC Ch. 20.45: SAM, as it pertains to any construction
activity governed by this Agreement, shall comply with the requirements
of SMC Ch. 20.45 and Equal Benefits Program Rules implementing such
requirements, under which the SAM is obligated to provide the same or
equivalent benefits (“equal benefits”) to its employees that are involved in
the construction activity governed by this Agreement with domestic
partners as the SAM provides to its employees with spouses. At the City’s
request, the SAM shall provide complete information and verification of
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the SAM’s compliance with SMC Ch. 20.45. To the extent SMC Ch.
20.45 is applicable to this Agreement, then failure to cooperate with such a
request shall constitute a material breach of this Agreement, after
delivering a written notice and expiration of the time for under Section 25
(Default) below. (For further information about SMC Ch.20.45 and the
Equal Benefits Program Rules call (206) 684-0430 or review information
at http://cityofseattle.net/contract/equalbenefits.) '

Remedies for Violations of SMC Ch. 20.45: : If and to the extent SMC
Ch. 20.45 is applicable to this Agreement, then any violation of this
Section 13 shall be a material breach of this Agreement for which the City,
after delivering a written notice and expiration of the time for under
Section 25 (Default) below, may:

1). Require SAM to pay actual dﬁmagcs for each day that SAM is in
violation of SMC Ch. 2Q,45 during the term of the Agreement; or

5

2). Terminate the Agreepié;nt; or

3). Impose such other remedies as spécifically provided for in SMC
Ch. 20.45 and the Equal Benefits Program Rules promulgated
there under.

14. OTHER LEGAL REQUIREMENTS

A.

General Requirement: SAM, at no expense to City shall comply with all
applicable laws of the United States and the State of Washington, the
Charter and ordinances of City; and rules, regulations, orders, and
directives of their administrative agencies and the officers thereof.
Without limiting the generality of this paragraph, SAM shall specifically
comply with the following requirements of this section.

Licenses and Similar Authorizations: SAM at no expense to City, shall
secure and maintain in full force and effect during the term of this
Agreement all required licenses, permits, and similar legal authorizations,
and-comply with all requirements thereof.

il
Use of Recycled Content Paper: SAM shall use, whenever commercially
reasonable and practicable, recycled content paper on all documents
submitted to City in accordance with SMC 20.60.218.

Americans With Disabilities Act: SAM shall comply with all applicable
provisions of the Americans With Disabilities Act of 1990 (ADA) in
performing its obligations under this Agreement. Failure to comply with
the provisions of the ADA shall be a default subject to the notice and cure
provisions of Section 25 below.
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Fair Contracting Practices Ordinance: SAM shall comply with- the Fair

Contracting Practices Ordinance of the City of Seattle (Ordinance
119601), as amended. Conduct made unlawful by that ordinance
constitutes a breach of contract. Engaging in an unfair contracting
practice may also result in the imposition of a civil fine or forfeiture under
the Seattle Criminal Code as well as various civil rerge’fiies.

15.  INDEMNIFICATION

A.

SAM, by entering into this Agreement, hereby releases the City from any
and all claims resulting from damage or loss to its own property and does
covenant and agree for itself, its successors and assigns, The City of
Seattle, to at all times indemnify, defend and save harmless The City of
Seattle from all claims, actions, suits, liability, loss, costs, expenses or
damages of every kind and description (excepting only such damages that
may result from the sole negligence of the City), which may accrue to, or
be suffered by, any person or persons and/or property or properties,
including without limitatio‘n',‘ damage or injury to SAM, its officers,
agents, employees, contraetors, invitees, tenants and tenants’ invitees,
licensees or its successq'r's and assigns, by reason of the maintenance
operation or use of improvements or any portion thereof made pursuant to
this or any other agreement between the parties hereto regarding the OSP.

In any action againsi the City of Seattle, by any employee of SAM, its
contractor, subcontractors, sub-subcontractors, agents, or anyone directly
or indirectly employed by any of them, the indemnification obligation of
this Section shall not be limited by a limit on the amount or type of
damages, compensation, or benefits payable by or for SAM, its contractor
or any subcontractor under RCW Title 51, the Industrial Insurance Act, or
any other employee benefit acts. Likewise, any City indemnification in
the event of concurrent negligence shall not be limited by RCW Titie 51.
In addition, SAM and the City each waives immunity as to the City of
Seattle only or SAM only, as applicable, in accordance with RCW Title 51
and shall require that in any construction contract, that it shall require its
contractor to waive such immunity.

If it is determined by a court of competent jurisdiction, that RCW 4.24.115
applies to this ordinance or that other concurrent negligence has occurred,

then in the event claims or damages are caused by or result from the
concurrent negligence of:

1). The City, its agents, contractors or employees; or

2). SAM, its agents, contractors, or employees.
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Then each party shall indemnify the other to extent of that party’s negligenc/e;/

16. INSURANCE AND BONDS yd
A. INSURANCE. The following minimum insurange ‘requ1rements
shall apply to this Agreement. (,ﬁ’j
1. Coverage’s and Limits of Liability

2).

»l a).

b).

SAM Liability Insurance. SAM, at no expense to the City,
shall maintain contmuousl}y throughout the Term of this
Agreement Commercial /General Liability (CGL) and
Automobile Liability insurance with a limit of liability of
not less than $10,000,000 each occurrence of combined
single limit bodily injury and property damage for claims
occurring on, in of about the OSP property.

SAM PropjcrfY Insurance. During the course of
construction; SAM shall maintain all builders risk property

.insurance on the improvements within the Boulevard with a

limit of/liability of not less than the sum of the total
construction contract values, the total design consultant
contract values and sales tax. SAM shall cause its property
insurer(s) to provide an insurer’s waiver of subrogation in
favor of the City.

Consu!t’émt and Contractor Insurance.

Ca).

b).

SAM shall require that all design team members,
construction management consultants, program
management consultants and environmental consultants on
the project with whom it contracts that render professional
services on the OSP project maintain professional liability
insurance with a minimum limit of liability of $1,000,000
each claim or any greater limit that SAM deems prudent.

During the course of construction, SAM shall cause all
contractors to maintain CGL and Automobile Liability and
Umbrella/Excess insurance as required with a limit of
liability of not less than $5,000,000 each occurrence of
combined single limit bodily injury and property damage
for claims occurring cn, in, or about the OSP property.
CGL insurance shall include Premises/Operations,
Products/Completed Operations, Contractual Liability,
Independent Contractors and Stop Gap/Employers
Liability. SAM shall, in addition, incorporate subparagraph
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3).

Terms and Conditions”

a).

b).

).

B. herein (“Terms and Conditions”) in all contractor
agreements. :

During the course of construction, SAM shall cause ali
contractors to maintain Worker’s Compensation insurance
in accordance with the provisions of Title 51 of the Revised
Code of Washington (RCW) and contractors shall be
responsible for ensuring that workers compensation
insurance is in force for any subcontractor. Additionally, if
the scope of work requires working in, on or around a
navigable waterway, the contractor and any subcontractor,
if legally required to do so, shall maintain United States
Longshore and Harbor Workers Act (USL&H) coverage
and Jones Act i compliance with Federal Statutes. If the
contractor is qualified;és a self-insurer in accordance with

City.

7

As respects SAM and contractor liability insurance, the City
shall be an additional insured for primary and
noncontributory limits of liability as documented by a copy
of an‘additional insured endorsement or a copy of blanket
additional insured policy wording.

,Limits of liability referenced herein are minimum limits
only and shall not be construed as limiting neither the

" liability of SAM or any SAM contractor nor the liability of
any insurer of SAM or any SAM contractor.

Insurers shall have a minimum A- VII A.M. Best’s rating
unle . ocured under the provisions of chapter 48.15
R v ¢ otherwise approved by the City.

Insurers shall provide 45 day written notice of cancellation
to the City in accordance with chapter 48.18.290 RCW,
except 30 days for insurance policies procured under the
provisions cf chapter 48.15 RCW and 10 days for non-
payment of premium.

Current certification of insurance, including a copy of an
additional insured endorsement or a copy of blanket
additional insured policy wording, shall be maintained on
file with the City at the address specified in Section 15.
(“Notices™) of this Agreement,

Page 13 of 23

chapter 51 RCW, ig;s”hall so certify to the SAM and to the

eIy
@

=
@
O
C
m
_‘
(o]
-'
I
m
o]
Cc
>
.
. O
Q
o |
I
m
(w}
Q
Q
C
<
m
Z
5

]
-y
I
m
O
Q
(®)
(=g
=
m
4
_|
z
-
X
7]
3
=
m
7
-
m
(]
(/7]
(@)
m
>
A
s
£
b
4
—
X
(]
rd
O
o,
Q
in

‘3OLLON




B. BONDS

Prior to the commencement of any work under the provxslons of this
Agreement, SAM shall furnish the following: -

1). Payment and performance bonds for 100% of the estimated
construction cost of the work to be performed for the Alaskan Way
Skybridge, including all Change Orders and-state sales tax, in a
form acceptable to the City. No payment or performance bond is
required if the Contract Amount is $25,000 or less and Contractor
agrees that the City may, in lieu of the bond, retain 50% of the
Contract Amount for the period allo»yéd by RCW 39.08.010.

’

C.  ADDITIONAL BOND SECURITY

In addition to the foregoing, and upon notice from the City, SAM shall
require any contractor to promptly furnish additional security required to
protect the City and persons supplymg labor or materials required by the
Contract Documents if: /

1). The City has a reasongt';ie objection to the surety; or
2). Any surety fails tq‘ffurnish reports on its financial condition if
requested by the City.

17.  ENVIRONMENTAL INDEMNITY

The parties acknowledge the existing Environment Agreement between the City
and SAM dated December 7, 1999 (“Environmental Agreement”). No change of rights,
obligations, or responsibilities under the existing Environmental Agreement shall occur
as a result of this Agreement, except as expressly provided in this section. SAM shall be
responsible for any and all costs that arise from or are related to soil removal, if required,
and recapping of soil, if required, to the extent required to complete SAM’s construction
of the OSP. Such costs include, but are not limited to, disposal of contaminated soil or
groundwater that is removed during construction replacement of material that is capping
contaminated soil and is disturbed during construction mitigation measures required by
permitting authorities, and worker safety measures required for constru-tion on a
contaminated site. The Consent Decree means the “Prospective Purchaser Consent
Decree Re: The Former Unocal Seattle Marketing Terminal Property, Seattle, WA,
entered under King County Superior Court No. 99-2-50226-4 SEA on December 7, 1999.
The Consent Decree as stipulated above will be held in place until such time the project is
complete, at which time the restrictive covenants will remain in perpetuity.

8. EQUALITY IN CONTRACTING:
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SAM shall comply with the requirements of the City’s “Equality in Contracting
Ordinance” (SMC 20.42.010 et seq). In addition to the other requirement of that act,
prior to advertising to bid any portion of the Work, SAM and the Director of DPR shall
adopt a plan, developed in consultation with the Director, to afford Wom=n and Minority
Businesses the maximum practicable opportunity to directly and meaningtully participate
on City Coniracts. The plan shall include specific measures the Contr ict awarding
authority will undertake to increase the participation of Women and Minorit ' Businesses.
Each Contract awarding authority shall make efforts to comply with any goa s established
in the plan for that Contract awarding authority under these provisions for : ublic works,
consultant services and procuring goods or services. The Contract awar. .ng authority
may also establish aspiration goals for the participation of  Women und Minority
Businesses in a particular City Contract on a case-by-case basis.

19. GOVERNING LAW

Except as provided in the preceding sentence,/the City and SAM reqain all righis
and obligations as set forth in the Environmental Agreement. This Agreement shail be
governed by the laws of the State of Washington.” Venue of any action brought by one
party against the other under this Agreement shall be in King County Superior Court.

20. NOTICES

All notices required to be given under this Agreement shall be in writing and
either delivered personally or sent by .United States Certified Mail, postage prepaid,
return receipt requested, to the appropriate addresses listed below or at such other address
as shall be provided by written notice. Notice shall be deemed communicated to the
parties 3 business days from the time of mailing if mailed as provided in this section. For
convenience purposes only, and not to satisfy the requirement to give written notice,
copies of notices also may be given by other means.

If to SAM: Seattle Art Museum
P O BOX 22000
Seatile, WA 98122
. Telephone: 206 654-3100
FAX: 206 654-3135
“Attn: Director

If to City: City of Seattle
 Department of Parks and Recreation
100 Dexter Avenue N.
Seattle, WA 98109
Attn: Superintendent of Parks and Recreation
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21. CONTRACTUAL RELATIONSHIP

The relationship of SAM to the City by reason of this Agreement shall be that of
an independent contractor. This Agreement does not authorize SAM to act as the agent
or legal representative of the City for any purpose whatsoever. SAM is- fiot granted any
express or implied right or authority to assume or create any obllgatlon or responsibility
on behalf of or in the name of the City or to bind the City in any manner or thing
whatsoever.

22.  NO CONFLICT OF INTEREST rd

SAM confirms that SAM does not have a business interest or a close family
relationship with any City officer or employee who yy»'z{s, is, or will be involved in the
consultant selection, negotiation, drafting, signing, administration, or evaluating SAM’s
performance. As used in this section, the term “SAM” shall include any employee of
SAM who was, is, or will be involved in the negotiation, drafting, 51gmng,
administration, or performance of the Agreement. As used in this section, the term “close
family relationship” refers to the following: spouse or domestic partner; any dependent
parent, parent-in-law, child, son-in-law, or ddughter-m -law; or any parent, parent-in-law,
sibling, uncle, aunt, cousin, niece or nephew residing in the household of a City officer or
employee described above. Cf

£
fi

23. ERRORS AND OMISSION SA;-"'CORRECTIONS

SAM shall be responsible Y,'-f'or the professional quality, technical accuracy, and
coordination of all designs, drawings, specifications, and other services furnished by or
on the behalf of SAM under thi’s Agreement SAM, without additional compensation,
shall correct or revise any errors or omissions in the designs, drawings, specifications,
and/or other work immediately upon notification by the City _at a level commensurate
wiih the professional quality, technical accuracy and coordination maintained on similar
projects in the State of Washington. The obligation provided for in this section with
respect to any acts or omissions during the term of this Agreement shall survive any
termination or expiration of this Agreement.

24 INTENTIONALLY OMITTED
25. DEFAULT, CURE, REMEDIES, DISPUTE RESOLUTION

A. Default and Cure. Upon being given written riotice of failure to
perform or comply with a term or condition of this Agreement, the
notified party shall promptly undertake such reasonable steps as
shall be necessary to cure the specified failure. If that party fails to
promptly undertake reasonable steps to perform or comply, or fails
to cure the specified failure within 60 days after written notice is
given, that party shall be deemed to be in default of this
Agreement. Provided, however, that in the event that the parties
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agree that cure cannot reasonably occur within such 60)-day period,
then the Parties shall agree upon a reasonable period of time for the
defaulting party to affect a cure. If at the end of that additional
period of time cure has not been made, that party shall be deemed
in default of this Agreement. Failure to cure after the applicable
time period shall be an “Event of Default.” If the parties are
participating in dispute resolution under Sectlon "25(D), then the
time period for cure shall not commence unt11 “completion of the
dispute resolution.
Y,

Receiver. The appointment of a receiver to take possession of all
or substantially all of the assets of SAM or other action taken or
suffered by SAM under any bankruptcy, reorganization, or other
statute of similar nature, if such réceiver or action has not been
released, discharged, dismissed, or vacated within 60 days, shall
constitute a breach of this Agreement ar'd the breaching party
shall be in default of this Ag;eement

Remedies. If there is fan uncured Event of Default of this
Agreement, then the nf}n -defaulting party shall have all rights and
remedies at law or if equity. If the uncured Event of Default
relates to a fundame, ftal obligation under this Agreement, then th=s
non-defaulting party shall have the right to terminate this
Agreement. Any proposed termination due to an uncured Event of
Default by SA'fVI shall require compliance with Ordinance
No. 118477 (Ir)1t1at1ve 42). Upon any termination by the City for
an uncured S/AM Event of Default, the City in its discretion may
retain the park improvements as constructed within the Boulevard
-and Alaskan Way Skybridge, but not any artwork, for the use of
the public; or may require SAM to demolish said improvements
and restore the site to its condition at the time of the execution of
this Agreement. Sam shall remove all art works from public
property within 60 days of the termination of the Agreement and
shall indemnify the City against any and all losses related to such
art works during the removal period and shall, in addition to the
obligations arising under the indemnity provisions of this
Agreement, indemnify, defend save and hold the City harmless
from any claim, defense or other legal action arising under the
Visual Artists Rights Act (VARA) 17 US.C. § 101, as now
enacted or hereafter modified.

Dispute _Resolution. In the event that any dispute or
misunderstanding arising under this Agreement concerning SAM’s
or the City’s performance cannot be resolved through amicable
negotiations, between SAM’s Project Manager and the City’s
Project Manager, the matter shall be referred to the
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Superintendent, Seattle Parks & Recreation Department and
SAM’s senior executive(s). If such officials do not agree upon a
decision, the parties shall then submit the matter to a non-binding
alternate dispute resolution process. -

26.  SKYBRIDGE

Skybridges shall be otherwise addressed within the “Skybridge Permit
. Ordinance” to be adopted by the City. To the extent applicable, anld"'not in conflict with
said permit ordinance, all construction work required by any provision of this Agreement
above. shall be an obligation of SAM as to the approaches to the “Alaskan Way
Skybridge”, the Alaskan Way Skybridge across the railway and the Boulevard. -

27.  PUBLIC SAFETY

During construction within the Boulevard, SAM, its contractor or agent shall
provide such security measures as deemed approprigfe to protect public safety, including,
but not limited to, vehicle or pedestrian barricades, fencing, flaggers or other traffic
controls, as necessary. /r

o

/
28.  PUBLIC ACCESS DURING CONST/IiUCTION

A. SAM shall ensure safe and (,éontinuous public access over the Boulevard to
all trail users including, /but not limited to pedestrians, bicyclists and
others at all times during the construction of the improvements described
herein, but subject to g,t’emporary closure in coordination with DPR, by
SAM when prudent for safety during construction activities. Adequate,
safe detours throughout the Boulevard and Myrtle Edwards Park, or
temporary closures,,j&vill be provided as circumstances merit. SAM will
provide project signage and public notice along all trails at least one (1)
month prior to the start of any construction activity. Signs shall be erected
facing the traveled portions of the Boulevard providing information
concerning the work and the use of the Boulevard. Signs will contain
information regarding any notices of detour or other relevant information.
Signs shall be no smaller than 24 by 36 inches, weather resistant,
constructed of 2 inch MDO (plywood) painted white with black lettering.

B. During construction, SAM shall also ensure safe public access over the
Boulevard to “Special Events,” including but not limited to the Fourth of
July celebration, City approved festivals and such other events that may be
approved by the City’s Special Events Committee.

29. LOCKS, CITY MAINTENANCE ACCESS, AND EMERGENCY ACCESS

SAM shall provide keys to gates and other barriers that may be installed
throughout the Boulevard portion of the OSP to the Parks Engineer for the purpose of
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providing easy access to Myrle Edwards Park and other adjacent properties for
maintenance purposes and for aay inspection or testing that may be required. Further,
SAM shall provide Master Keys to Seattle Police and Fire Departments /t6 allow
emergency access during hours that the OSP may be closed to public access.

4
4

30. HAZARDOUS MATERIALS STORAGE AND USE S
///’
SAM shall not store any hazardous materials such as, but not limited to,

pesticides, herbicides, paints, thinners, rodenticides, gasoline o other fuels on, or in, any

area accessible to the public. No hazardous materials shall be’stored on the Alaskan Way

portion of the OSP. Any and all uses of hazardous matex;i{ﬂs within the Boulevard shall
be consistent with Seattle Parks and Recreation Pépartment’s Best Management
Practices. //

31. EMERGENCIES //

SAM shall respond to emergencies b/y contacting the appropriate emergency
service providers such as Police, Fire, etc. The City shall piovide SAM with appropriate
contact names and telephone numbers for/esponse to emergencies involving damage to
City property, reports of incidents of %ninal activity or other emergencies occurring
during normal working hours. Incidel}t occurring after normal working hours (5:00 p.m.
through 8:00 a.m.) affecting City property, except the Skybridges, should be reported to
the Parks Duty Officer at (206) 915-6249 or (206) 982-4583. Incidents related to the
Skybridges should be reported /té Seattle Department of Transportation at 684-0391
between the hours of 8:30 a.m,and 4:30 p.m., and to 684-ROAD (7623) after hours,
weekends and holidays. Incidents involving hazardous materials or other environmental
conditions posing a threat to human life or health should immediately be reported by
telephone to the 911 dispatc;h’er.

32.  STANDARDS, SPECIFICATIONS AND PLANS

/
All construction related activities undertaken ;rsuant to this Agreement will be
consistent with the approved 100% Construction Drawings.

33.  PUBLIC INVOLVEMENT

During construction, SAM shall provide effective and ongoing public notice of
events related to the construction project contemplated in this Agreement.

34.  UTILITIES

The Boulevard and Myrtle Edwards Park are underlain or otherwise burdened
with various public utilities including but not limited to electric utility lines, gas lines,
storm drainage, combined sewer outflows, sewers and possibly others. SAM, its
contractors and sub-contractors shall be solely responsible for the protection of
underground utilities from damage caused by SAM’s construction activities and shall
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comply with all applicable laws and rules relating to the protection of underground
utilities, including without limitation RCW 19,122.010, et. seq. SAM agrees to have its
contractors and subcontractors take such steps as are necessary to protect.the public’s
safety and use of the utilities during and after the time of construction. In the event that
any underground utilities are damaged by SAM’s construction activi /Jes SAM shall be
responsible for the cost of any repair. To the extent that utilities”are required to be
relocated to accommodate the construction project contemplated in this Agreement, SAM
shall bear full respon31b111ty for all expenses and liabilities related to said relocations.
Further, SAM shall require its contractors, subcontractors, employees and others engaged
in excavation at the site to call “dial a dig” (1-800-424- 55’55) at least 24 hours prior to
any required excavation. Provided, however, that reliance on a locate service shall not
relieve SAM and its contractors and subcontractors of#llablhty for any damage caused to
_ any such utilities.

&
7
K

35.  INSPECTION

Vi
£

A. City will undertake such Auality assurance inspections as it deems
necessary  to conﬁr;n compliance ~ with  this  agreement.

B. SAM will be responsible for assuring free and regular access to all City
inspectors responsiblé for assuring the quality of all improvements and
compliance with gll applicable regulations, codes, ordinances or other
effective instruménts of law. SAM will assure that the Plans and
Specifications attached hereto as Exhibit C are implemented and inspected
consistent with City Inspection. Further SAM will be responsible for any
and all materials-testing and laboratory work necessary to ensure the
quality and-safety of the improvements as installed and all such testing and
analysis shall be carried out consistent with applicable City standards for
such testing and analysis.

36. PLANT SELECTION, INSTALLATION, AND ESTABLISHMENT

Notwithstanding the Plans and Specifications attached as Exhibit C, SAM shall
2330 ensure that the installation of all landscaping within the Boulevard will be
accomplished consistent with the following: All plants will be selected from healthy
stock, free of diseases and defects; all plants will be appropriately sized at planting to
realize maximum coverage and proper plant health in the minimum amount of time
reasonable for the species; soil will be appropriate to the species selected and amended
accordingly; and irrigation will be adequate and appropriate to the species and planting
objectives defined in the landscaping plans. Any and all contracts entered into by SAM
for planting witlin Alaskan Way shall include a three (3) year plant establishment
warranty. SAM’s plant maintenance obligations after acceptance of the Work by the City
are set forth in the Operations and Maintenance Agreement.
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37.  AUDIT

Upon request, SAM shall permit the City, and any other govemmental agency
involved in the funding of the project (“Agency”), to inspect and audit all pertinent books
and records of SAM, any SAM contractor, or any other person or entlty that performed
work in connection with or related to the OSP, at any and all times deemed necessary by
the City or Agency, including up to six years after the final ,payment or release of
withheld amounts has been made under this Agreement. Such, ifispection and audit shall
occur in King County, Washington or other such reasonable location as the City or
Agency selects. SAM shall supply the City with, or shall permit the City and/or Agency
to make, a copy of any books and records and any portion thereof. SAM shall ensure that
such inspection, audit and copying right of the City dnd Agency is a condition of any
subcontract, agreement or other arrangement under-which any other person or entity is
permitted to perform work under this Agreement.

38.  PROJECT COMPLETION ya

Upon completion of constructlon of the Boulevard and the Alaskan Way
Skybiidge, SAM will notify the City’s pI‘O_]eCt manager at DPR in writing, and DPR shall
make its final inspection. If there are deficiencies in either the work or other performance
required of SAM under this Agreement, DPR shall prepare and deliver to SAM, “punch
lists” defining such items as it may‘deem incomplete or unsatisfactory, whereupon SAM
shall undertake to remedy all noted deficiencies, whereupon it shall re-notify DPR that
the work is completed. At such‘time as all of the Work and other performance required
of SAM under this Agreement is determined by DPR to be completed, the City shall
prepare and deliver a wnttenfnotlce of completion to SAM.

39. MISCELLANEOIJ-S PROVISIONS

A. Amendments: No modification of this Agreement shall be effective unless
in Wl'ltln" and 81gned by an authorized representative of each of the parties
hereto

B. Bindin,q Agreement: This Agreement shall not be binding until signed by

both parties. The provisions, covenants and conditions in this Agreement
shall bind the parties, their legal heirs, representatives, successors, and
assigns.

C.  Applicable Law/Venue: This Agreement shall be construed and
interpreted in accordance with the laws of the State of Washington. The
venue of any action brought hereunder shall be in the Superior Court for
King County.

D. Remedies Cumulative: Rights under this Agreement are cumulative and
nonexclusive of any other remedy at law or in equity.
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Captions: The titles of sections or other divisions of this Agreement are
for convenience only and do not define or limit the contents. Vi
Severability: If any term or provision of this Agreement is detegn’i/ned by
a court of competent jurisdiction to be invalid or unenforceable, the
remainder of this Agreement shall not be affected thereby,, nd each term
and provision of this Agreement shall be valid and ¢ /forceable to the
fullest exient permitted by law.

Waiver: No covenant, term or condition or the"breach thereof shall be
deemed waived, except by written consent of, the party against whom the
waiver is claimed, and any waiver of the by eﬁ'ch of any covenant, term or
condition shall not be deemed to be a’ waiver of any preceding or
succeeding breach of the same or any ther covenant, term or condition.
Neither the acceptance by the City of any performance by the Consultant
after the time the same shall have become due nor payment to the
Consultant for any portion of tpe Work shall constitute a waiver by the
City of the breach or def. ul/t/,of any covenant, term or condition unless
otherwise expressly agreed to by the City, in writing.

Entire _Agreement:  This document, along with any exhibits and
attachments, constntutes the entire agreement between the parties with
respect to the financing and construction of the OSP Park improvements;
separate agreemept/ have been preparecd related to Skybridges, and
Maintenance and Operations. No verbal agreement or conversation
between any q,rﬁcer agent, associate or employee of the City and any
officer, agengif, employee or associate of the Consultant prior to the
execution of this Agreement shall affect or modify any of the terms or
obligations contained in this Agreement.

Negotiatéd Agreement: The parties acknowledge that this is a negotiated
agreement, that they have had the opportunity to have this Agreement
reviewed by their respective legal counsel, and that the terms and
conditions of this Agreement are not to be construed against any party on
the basis of such party’s draftsmanship thereof.

Time of Essence; Force Majeure: Time is of the essence of this
‘Agreement. Any delay, stoppage, or prevention of a party’s performance
* (“Delay”) under this Agreement due to Force Majeure shall excuse the
performance of the party affected for a period of time equal to the Delay.
However, the parties shall take reasonable steps to minimize the length of
Delay. “Force Majeure” shall mean a Delay attributable to any strike or
other labor or industrial disturbance, civil disturbance, inability to secure
customers, materials, supplies, or labor through ordinary sources, any
changes in applicable laws or the interpretation thereof, or any lightening,
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earthquake, fire, or other cause beyond the reasonable control of the party
for whom performance is required or its contractors or representatives.

K. Third Party Beneficiaries: There are no third-party beneﬁciaries,.to this
/s

Agreement /

IN WITNESS WHEREOF, in consideration of the terms, conditionsz,f’é/nd covenants
contained herein, or attached and incorperated and made a part hercof; the parties have
executed this Agreement by having their representative’s affix their !gjgnatures below.

7
SEATTLE ART MUSEUM THE CIP"/ OF SEATTLE
| /

By: By: /

Signature Date /Signature Date

[Type Name Here] / [Type Name Here]

[Type Title Here] f [Type Title Here]
Attachments: s
Exhibit A - Property Description /

Exhibit B - Site Map {

Exhibit C - Plans and Specifications for construction within Alaskan Way and Myrtle
Edwards Park as submitted and permxttefl for construction by Seattle Department of
Planning and Development

Exhibit D — Embayment Plan/ Seaw all Buttressmg Plan

Exhibit E — Public Access Easement/

Exhibit G — Operations & Maintenance Agreement

f
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STATE OF WASHINGTON - KING COUNTY

~-=$S.

191911 ' o " No. TITLE ONLY
CITY OF SEATTLE,CLERKS OFFICE
Affidavit of Publication

The undersigned, on oath states that he is an authorized representative of The Daily Journal of
Commerce, a daily newspaper, which newspaper is a legal newspaper of general circulation and it is nov:
and has been for more than six months prior to the date of publication hereinafter referred to, published in
the English language continuously as a daily newspaper in Seaitle, King County, Washington, and it is now
and duriug all of said time was printzd in an office maintained a: the aforesaid place of publication of this
newspaper. The Daily Journal of Commerce was on the 12" dcy of June, 1941, approved as a legal
newspaper by the Superior Court of King County.

The notice in the exact form annexed, was published in regular issues of The Daily Journal of
Commerce, which was regularly distributed to its subscribers during the below stated period. The annexed 7
notice, a :

CT:121972-121975

was published on

11/17/05

licaﬁ?lj; sum of § 66.25, which amount
. i

y [\/w/

‘\‘\’\\QHH.;;;“!;

N ewmo ! < [/
SUANEES A S, Subsghbed and
R LI N
e «a‘;ﬁ‘:dﬂ.‘i AN/
$ \)-".‘S‘Q\\u r;,;:}. = ”,

R 11/17/08 /T‘e%‘/ Qe

The amount of the fee charged for the foregoing p
has been paid in full.

q to before me on

s
>,
L

,-:‘5' Notary public for the State of Washington,
§ residing in Seattle




State of Washington, King County

City ofSeattle -
_ FITLE-ONLY PUBLICATION .
passad - by.the City Council on October 31,5
2005; and published here by:title only, will |
be muiled upor request, or can be accessed™
electronically at http:/clerk.ci.seattle.wa.us.
§ For further information, ¢ontact the Seattle 5

.City Clerk at 684-8344. "7
___ ORDINANCENO.121975
- AN ORDINANCE appropriating money o’y

pay certain audited claims and ordering the -
payment thereof. A

. ORDINANCENO.121972. . -

AN ORDINANCE related to the disas-
“ter relief efforts assaciated with Hurricaney
Wilma; declaring an emergency so that!
this ordinance may have immediate effect;
authorizing the voluntary deployment of City {
employees with specific skills to the affect-.;
ed regions to perform duties related, but not !
limited to, search, rescue and recovery efforts /
snd restoration of essential services to the
citizens of Florida and other southern states; =
and providing for their compensation; allbya’
three-fourths vote of the City Council.- ’
ORDINANCE NO. 121974
AN ORDINANCE relating to the Olympic
Sculpture Park; authorizing the execution of
& Construction and Finance Agreement and
an Operation and Maintenance Agreement
between the Seattle Department of Parks *
and Recreation: and the Seattle Art Museum, >
concerning their roles in development, con- *
struction and operation and maintenance of
g(em.ions of Alaskan Way Boulevard that will.
b oEemte,d as part of the Olympic Sculpture -,
ark., .t ags. T - !

" ORDINANCE NO. 121973

AN ORDINANCE adopting the 2006°
Update .to:. The ACitr of Seattle 2005-
2008 Consolidated: Plan"for Housing and ;
Community Development, including gener-
al policies for the usc of the City's funding s
resources for housing and community develop- -,
ment; authorizing the submission of the 2006
Update to the United States Department of ¥
Housing and Urban Development; authoriz- *
ing the Human Services Director to make

1

]
1
B
¢

ratifying and confirming prior ects. = . 7

. City Clerk

; Date of publication in the Sesttle Daily
i Journal of Commerce, November 17, 2006.
[ 11/17(181911)

B
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. The full text of the following ordinances, 1

changes to the Plan for certain purposes; and
8]
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